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BILL NO. G-94-07-21 (AS AMENDED) (AS AMENDED) 

(AS AMENDED) (AS AMENDED) (AS AMENDED) 

(AS AMENDED). 

GENERAL ORDINANCE NO. jh~-0 

AN ORDINANCE AMENDING CHAPTER 53: 

"STORMWATER SERVICE," OF THE CITY OF 

FORT WAYNE CODE OF ORDINANCES. 

WHEREAS, the Common Council of the City of Fort 
Wayne passed Ordinances G-17-91 and Amended Ordinance G- 
25-91 establishing an interim stormwater service charge 
for users of the Fort Wayne Stormwater Utility in 1991; 
and 

WHEREAS, that schedule of interim Stormwater 
Service Charges, which is still in effect, was based on 
broad land-use classification of users, approximating the 
average impervious stormwater runoff contributed by each 
classification; and 

WHEREAS, at the time of passage of Ordinance G- 
17-91 and Amended Ordinance G-25-91, the Common Council 
requested City Utilities staff to undertake a cost of 
service and rate study in order to more accurately assess 
stormwater service charges to individual users in a more 
equitable manner than currently adopted in the interim 
rate; and 

WHEREAS, Woolpert Consultants along with David 
M. Griffith and Associates, Inc. and Strand and 
Associates, Inc. (Stormwater Consultants) were hired to 
assist City Utilities in performing the necessary cost 
of service and rate study analysis in order to implement 
a more equitable stormwater billing system; and 

WHEREAS, Common Council representatives, Board 
of Public Works members, City Utilities and Civil City 
staff, along with the Stormwater Consultants were 
gathered to form a Stormwater Management Task Force to 
consider all issues involved in arriving at an acceptable 
stormwater management rate structure, which task force 
met on a regular basis from July, 1992 through July, 



1993; and 
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WHEREAS, the work of the task force and 
consultants was presented to the Common Council in 
September, 1993; and 

WHEREAS, the work of the Stormwater Consultants 
and the Stormwater Management Task Force was completed in 
July of 1994; and 

WHEREAS, the work of the Stormwater Management 
Task Force, in conjunction with that of the Stormwater 
Consultants, culminated in a recommended stormwater rate 
structure which is fair, equitable, revenue sufficient, 
and which reflects the relative contribution of 
stormwater runoff from a property, the benefits enjoyed, 
and services received by each property as a result of the 
collection of surface water, and which considers the 
impervious area of the various properties within the 
City, because the extent of storm and surface water 
runoff from a particular parcel of property is largely a 
function of its impervious area. 

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON 
COUNCIL OF THE CITY OF FORT WAYNE, INDIANA. 

SECTION 1. Chapter 53 of the Code of 
Ordinances of the City of Fort Wayne entitled "Stormwater 
Management Department" be amended as follows: 

SECTION 53. STORMWATER MANAGEMENT DEPARTMENT 

SECTION 53.01 BOARD OF STORMWATER MANAGEMENT TO OPERATE 

STORMWATER SYSTEM. 

(A) Adoption of State Law . 

The provisions of Indiana Code Chapter 8-1.5-5 are 
hereby adopted in their entirety, and the following 
entities established: 

(1) A Department of Stormwater Management within 
the Division of City Utilities. 

(2) A Board of Directors of the Department of 
Stormwater Management which shall consist of 
three (3) directors appointed by the Mayor, 
not more than two (2) of whom may be of the 
same political party. Directors shall serve 
terms of four (4) years; however, the initial 
terms shall be staggered. The Mayor may 
remove a director at any time when, in the 
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judgment of the Mayor, it is for the best 
interest of the Department. 


(3) A Stormwater Management District, extending to 
the corporate boundaries of the City of Fort 
Wayne is hereby established for the purpose of 
providing for the collection and disposal of 
stormwater of the City in a manner which 
protects the public health and welfare, and 
for the purpose of assessing fees to pay for 
the cost of stormwater facilities and 
services. As the corporate boundaries of the 
City change, whether through annexation or 
otherwise, so shall the boundaries of the 
Stormwater District change. 

(B) Powers of the Board . 

The Board of Directors of the Department of Storm¬ 
water Management shall have exclusive jurisdiction over 
the collection and disposal of stormwater within the 
District, and shall possess all the powers and duties set 
forth in I.C. 8-1.5-3-4 and 8-1.5-5-6 including but not 
limited to the power to: 

1. Establish and enforce Rules and Regulations 
governing the Department of Stormwater Management 
after approved in ordinance form by the Common 
Council. 

2. Hold hearings following public notice. 

3. Make findings and determinations. 

4. Install, maintain and operate a stormwater 

collection and disposal system. 

5. Make all necessary or desirable improvements of the 
grounds and premises under its control. 

6. Recommend to the Common Council reasonable and just 
rates and charges for services to the customers of 
the District. 


SECTION 53.02 PURPOSE AND OBJECTIVE. 

The function of the Department of Stormwater 
Management is to provide for the safe and efficient 
capture and conveyance of stormwater runoff; mitigate 
the damaging effects of stormwater runoff; correct 
stormwater collection and conveyance problems; and fund 
the activities of stormwater management including design, 
planning, regulation, education, coordination, 
construction, operation, maintenance, inspection and 
enforcement activities, all for the protection of the 
public health, welfare and safety. It is the further 
function of the Department of Stormwater Management to 
insure the City of Fort Wayne's compliance with its NPDES 
Stormwater Discharge Permit(s). 

It is hereby determined necessary for the protection 
of public health, safety, and welfare and to conform with 
Federal, State, and local laws and regulations that a 
system of charges for stormwater service in the City of 
Fort Wayne be established which allocates the cost of 
providing stormwater service to each user in such a 
manner that the charges assessed are proportionate to the 
cost of providing stormwater service to that user, 
insofar as those costs can reasonably be determined. 
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SECTION 53.03 DEFINITIONS. 

Whenever used in this Chapter 53, the meaning of the 
following words and terms shall be defined in this 
section: 


ABATEMENT 


AGRICULTURAL 

PROPERTY 


APARTMENT/ 

CONDOMINIUM 

PROPERTY 


APPROVED PLANS 


BOARD 


CODE 

COMBINED SEWER 


DETENTION 


DIRECTOR 


DSM 

* 


EQUIVALENT 
RESIDENTIAL UNIT 
(ERU) 


Any action taken to remedy, correct, 
or eliminate a condition within, 
associated with, or impacting a 
stormwater drainage system. 

A parcel or lot exceeding five (5) 
acres of land encompassing two (2) 
or more structures used to support 
agricultural activities. 

A lot or parcel of real estate on 
which is situated a building 
containing 5 or greater single¬ 
family dwelling units, or on which 2 
or more buildings each containing 
multiple single-family dwelling 
units are situated. 

Plans approved by the Department of 
Stormwater Management according to a 
permits and plan review which will 
govern all improvements made within 
the City that require stormwater 
facilities or changes or alterations 
to existing stormwater facilities. 

Board of Directors of the Department 
of Stormwater Management established 
under Section 53.01 of the City of 
Fort Wayne Code of Ordinances. 

Fort Wayne Code of Ordinances. 

Pipe or conduit primarily designed 
to convey sanitary sewage and 
secondarily intended to convey 
stormwater. 

The temporary storage of stormwater 
runoff in a basin, pond or other 
structure to control the peak 
discharge rates by holding the 
stormwater for a lengthened period 
of time and which provides some 
gravity settling of particulates. 

The Director of the Division of City 
Utilities, City of Fort Wayne, 
Indiana. 

Fort Wayne Department of Stormwater 
Management. 

A unit value, equal to the average 
amount of impervious area of a single 
family residential property within 
the City of Fort Wayne, and 
established at 2500 square feet of 
[measured] impervious area. It is 
also the basis for calculating the 
proper assessment of stormwater 
charges to all users of the Fort 
Wayne Stormwater System. 
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IMPERVIOUS AREA 


INFILTRATION 


NON—RESIDENTIAL 
PROPERTY 


NPDES 


NPDES PERMIT 


PEAK DISCHARGE 


PRIVATE STORMWATER 
FACILITIES 


PUBLIC STORMWATER 
FACILITIES 


Areas that has been paved and/or 
covered with buildings and materials 
which include, but are not limited 
to, concrete, asphalt, rooftop and 
blacktop, such that the infiltration 
of water into the soil is prevented. 
Excluded from this definition are 
undisturbed land, lawns and fields. 

Infiltration is a complex process of 
allowing runoff to penetrate the 
ground surface and flow through the 
upper soil surface. 

All properties not encompassed by the 
definition of Residential shall be 
defined as Non-residential. Non- 
residential property will include: 

* - Agricultural property; 

* - Apartment and Condominium 

property 

* - Mobile Home Parks; 

* - Commercial property; 

* - Industrial property; 

* - Institutional property; 

* - Governmental property; 

* - Churches; 

* - Schools; 

* - Federal, State and Locals 

property; and 

* - any other property not mentioned 

in this or the list of 
residential properties below. 

National Pollutant Discharge 
Elimination System. Regulations for 
stormwater discharges as described 
in The Federal Register, 40 CFR 
Parts 122, 123 and 124. 


Permit issued to the City pursuant 
to Section 402 of the Clean Water 
Act. 

The peak discharge, sometimes called 
peak flow, is the maximum rate of 
flow of water passing a given point 
during or after a rainfall event. 

Various stormwater and drainage 
works not under the control or 
ownership of the City, County, State 
and/or federal government which may 
include inlets, conduits, pipes, 
pumping stations, manholes, 
structures, channels, outlets, 
retention or detention basins, other 
structural components and equipment 
designed to transport, move or 
regulate stormwater. 

The various stormwater and drainage 
works under the control and/or 
ownership of the City, County, State 
or federal government which may 
include inlets, conduits, pipes, 
pumping stations, manholes, 
structures, channels, outlets, 
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RESIDENTIAL 

PROPERTY 


RETENTION 


retention or detention basins, other 
structural components and equipment 
designed to transport, move or 
regulate stormwater. 

For the purpose of this ordinance. 
Residential Property refers to a lot 
or parcel of real estate on which a 
building or mobile home is situated 
which building contains a group of 
rooms forming a single inhabitable 
dwelling unit with facilities which 
are used or are intended to be used 
primarily for living, sleeping, 
cooking and eating. This definition 
also includes a lot containing one 
individual building containing four 
(4) or fewer separate or contiguous 
single-family dwelling units. Each 
and every residential property 
shall be assigned one (1) ERU. 

The holding of stormwater runoff in 
a constructed basin or pond or in a 
natural body of water without 
release except by means of 
evaporation, infiltration or 
emergency bypass. 


SQUARE FOOTAGE OF For the purpose of assigning an 
IMPERVIOUS AREA appropriate number of ERUs to a 

parcel of real property, the square 
footage of all impervious area using 
the outside boundary dimensions of 
the impervious area to include the 
total enclosed square footage, 
without regard to topographic 
features of the enclosed surface. 


STORM SEWER A sewer designed or intended to 

convey only stormwater, surface 
runoff, street wash waters, and 
drainage, and not intended for 
sanitary sewage and industrial 
wastes other than unpolluted cooling 
water. The portion of a sewer 
intended to carry stormwater only, 
which begins at the grating or 
opening where water enters said 
sewer, through the sewer and any 
other conduits to the outlet 
structure where water enters a 
channel, natural watercourse or 
combined sewer. 


STORMWATER SERVICE A charge imposed on users of the 
CHARGE City’s stormwater collection, 

impounding and transportation 

system. 

STORM WATER SERVICE The owner of a lot or parcel of 

CUSTOMER/USER residential or non-residential 

property shall be considered the 
City Utilities Customer for the 
purpose of assessing stormwater 
service charges. 
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STORMWATER SYSTEM All constructed facilities, 

including combined sewers, 
structures and natural watercourses 
under the ownership, and/or control 
of the City used for collecting and 
conducting stormwater to, through 
and from drainage areas to the point 
of final outlet, including, but not 
limited to, any and all of the 
following: inlets, conduits and 
appurtenant features, creeks, 
channels, catch basins, ditches, 
streams, culverts, retention or 
detention basins and pumping 
stations; and excluding therefrom, 
any part of the system of drains and 
watercourses under the jurisdiction 
of the Allen County Drainage Board. 


SECTION 53.04 STORMWATER SERVICE CHARGE. 

A stormwater service charge shall be imposed on each 
and every lot and parcel of land within the City which 
directly or indirectly contributes to the stormwater 
system of the City, which charge shall be assessed 
against the owner thereof, who shall be considered the 
user for the purposes of this Ordinance. This charge is 
deemed reasonable and is necessary to pay for the repair, 
replacement, planning, improvement, operation, regulation 
and maintenance of the existing and future City 
stormwater system. 


SECTION 53.05 STORMWATER RATE ESTABLISHMENT PROCEDURES. 

A. The Stormwater Service Rate shall be $1.80 per ERU 
per month. For the purpose of this Ordinance, a month 
shall be considered 25-35 days. Any billings for 
stormwater service outside this time shall be on a per 
diem basis. 

B. This stormwater rate is designed to recover the cost 
of rendering stormwater service to the users of the 
Stormwater System, and shall be the basis for assessment 
of the City's stormwater service charge. This rate is 
established so as to maintain adequate fund reserves to 
provide for reasonably expected variations in the cost of 
providing services, as well as variations in the demand 
for services. 

C. This rate shall be evaluated annually as to its 
sufficiency to satisfy the needs of the DSM. 


1 

I 


1 


7 
















1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


SECTION 53.06 RATE STRUCTURE AND CALCULATION 

A. For the purposes stated in Sections 53.02 and 53.05 
there is hereby assessed a stormwater service charge to 
each user situated within the corporate limits of the 
City of Fort Wayne who contributes directly or indirectly 
to the stormwater system of the City, in an amount as 
determined below. 

B. For any such property, lot, parcel of land, building 
or premises which contributes directly or indirectly to 
the stormwater system of the City, such charge shall be 
based upon the quantity of impervious area situated 
thereon. 

C. All properties having impervious area within the 
City of Fort Wayne will be assigned an Equivalent 
Residential Unit (ERU), or a multiple thereof, with all 
properties having impervious area assigned at least one 
(1) ERU. 

(1.) Residential Properties: A monthly flat-rate 
charge for stormwater service rendered to 
residential properties shall be charged to 
each account within the City limits according 
to the service address. All residential 
properties are hereby assigned one (1) ERU. 
This flat rate shall apply to all residential 
properties as defined herein. 

(2.) Non-residential Properties: Non-residential 
properties will be assigned an ERU multiple 
based upon the properties' individually 
measured impervious area (in square feet) 
divided by 2500 square feet (one ERU). This 
division will be calculated to the first 
decimal place. 

(3.) Only whole ERUs shall be used. All rounding 
necessary to reach the appropriate whole ERU 
shall be done according to mathematical 
convention (0-0.4 rounded down to nearest 
whole ERU; 0.5-0.9 rounded up to nearest 
whole ERU). 


D. There shall be no exceptions or exemptions from the 
assignment of gross stormwater ERU's. 


SECTION 53.07 BILLINGS AND TERMS OF PAYMENT. 

(A.) BILLINGS . 

All stormwater service bills shall be rendered on a 
monthly basis, along with the user's charges for other 
City Utility services. 

(B.) TERMS OF PAYMENT . 

The stormwater service charges prescribed in Section 
53.06 shall be due on the payment date set out on the 
bill. It shall be a violation of this Chapter to fail to 
pay a stormwater service bill when due. All bills for 
stormwater services not paid on or before the due date, 
which due date shall be approximately 15 days after the 
bill is rendered, shall be subject to a collection or 
deferred payment charge of 10% on outstanding balance. 
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(C.) PAYMENT PRIORITY . 


Stormwater service charges shall take priority over 
all other charges for City Utility services. Partial 
payments shall first be applied to satisfy the garbage 
user fee under Chapter 50 of the Code and secondly, to 
these charges. 

(D.) COLLECTION . 

Delinquent stormwater service charges may be collected in 
a civil action along with other delinquent City Utility 
charges, reasonable attorney fees and court costs. 


SECTION 53.08 APPEALS OF ERU DETERMINATION. 

A. If, in the opinion of any user, the ERU multiple 
assigned to his property is inaccurate in light of the 
amount of imperious area of said property, the user shall 
have the right to contest the ERU determination and thus 
the rate assessed in the following manner. 

B. User shall obtain and complete a Petition to Appeal 
Stormwater Rate form (Petition) which shall be returned 
to the DSM with verifiable documentation supporting 
user's claim. 

C. The DSM shall investigate user's claim and, upon 
review thereof, shall render a written determination that 
either the original ERU determination and assessed rate 
should be affirmed or the user's rate should be adjusted 
according to the Petition. 

D. If user's Petition is denied, said opinion shall be 
forwarded to user by certified mail, return receipt 
requested. User shall then have seven (7) days from date 
of receipt to request a reconsideration by the Director. 
Any additional facts concerning the dispute shall be 
reduced to writing and submitted, along with a copy of 
the original Petition and supporting documents, to the 
Director. The DSM shall submit a written report of the 
determination in the case, along with any documents used 
in denying the user's claim. 

E. Thereafter, the Director, or his designee, shall 
review all documentation and conduct, as necessary in his 
opinion, an informal hearing to determine and resolve the 
dispute based on the documentation submitted and any oral 
testimony. A written opinion shall be rendered within 
thirty (30) days after the hearing or submission of 
documentation if no hearing is conducted. The written 
opinion of the Director or his designee shall constitute 
the final DSM determination, and may be challenged by the 
user by a written request to the Board for formal 
consideration within fifteen (15) days of the Director's 
opinion. 
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F. The Board shall conduct a hearing and issue a 
determination which shall be binding on the City 
Utilities. The hearing shall be electronically recorded 
and a transcript of the hearing provided upon request at 
a cost per page as determined by the City Utilities 
Accounting Department and amended from time to time. 

G. A party or person aggrieved by the final Board 
determination shall have the right to judicial review of 
such determination in accordance with Indiana law. 

H. If the DSM recommends the user's rate be reduced, or 
reduction is ordered by the Director, Board or court of 
law, user shall be credited accordingly for any 
overpayment made from the date of the Petition. However, 
for all Petitions submitted by July 31, 1995, the reduced 
rate shall be applied retroactively to the first (1st) 
billing of service charges under this Ordinance. Said 
credit shall apply both to metered usage and the 
stormwater service charge, until any overpayment has been 
fully adjusted. 

I. Dispute or appeal of an ERU determination or 
stormwater service rate shall not be a valid reason for 
non-payment of the originally assessed stormwater service 
charge by the user. 

J. The right to appeal a rate classification under the 
interim stormwater rate schedule pursuant to Amended 
Ordinances G-25-91 and G-32-93 shall expire on June 30, 
1995. 


SECTION 53.09 DISCOUNT AND CREDITS POLICIES AND 

PROCEDURE . 

This section establishes a discount for land and 
buildings used for various purposes when exempt from 
property taxation under I.C. 6-1.1-10-1, 6-1.1-10-2, 6- 
1.1-10-4, 6-1.1-10-5, and 6-1.1-10-16. 

This section also discusses some of the most common 
credit considerations and requirements but is not 
intended to be the exclusive authority. The Board, 
through the Rules and Regulations of the DSM shall more 
fully and completely establish the Credit Policies and 
Procedures for stormwater management. 

A. DISCOUNTS 

The following categories of property exempt from 
property taxation shall be entitled to a 15% 
discount off of the gross ERUs assigned for any 
such land or building under Section 53.06, where 
the statutory exemption has been granted and can be 
confirmed through the records of the Allen County 
Auditor's Office, upon proper application for said 
discount: 



10 
















1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1. I.C. 6-1.1-10-1. Property of the United 

States and its agencies and instrumentalities. 

2. I.C. 6-1.1-10-2. Property owned by the State 

of Indiana, and any agency thereof or the 

Indiana Bureau of Motor Vehicles Commission. 

3. I.C. 6-1.1-10-4. Property owned by a 

Political Subdivision of the State of Indiana. 

4. I.C. 6-1.1-10.5. Property owned by the City 
of Fort Wayne which is used to provide a 
municipal service. 

5. I.C. 6-1.1-10-16. Property owned, occupied, 

and used for educational, literary, 

scientific, religious or charitable purposes. 


B. CREDIT AVAILABILITY 

1. Credit will be available to all properties 
for various forms and levels of abatement. 

2. MAINTENANCE REQUIREMENTS - Credit will only be 
allowed for properties where structural 
controls are maintained in fully functional 
condition and according to maintenance 
criteria and design standards issued by the 
DSM. 

3. EXISTING STRUCTURE CREDITS - Credit will be 
allowed for previously constructed abatement 
features or stormwater controls. The amount 
of credit granted will be determined by the 
methods of design as outlined within the Rules 
and Regulations of the DSM. 

4. PROPERTY LOCATION - Credit will be granted on 
the basis of location of a given property in 
relation to a major waterway of the United 
States, if it directly discharges its 
stormwater to that waterway in conformance 
with all maintenance criteria and design 
standards as applicable. The waterways 
covered by this section shall include the St.- 
Mary's River, the St. Joseph River, the Maumee 
River, the major tributaries of these three 
(3) rivers and other ditches and drains 
specified in the Rules and Regulations of the 
DSM, and any legal public drains under the 
control by Allen County 

5. VOLUNTARY CONTROLS - For new developments, 
credit will be granted where the City requires 
abatement features or stormwater controls to 
be constructed and/or maintained, and all City 
standards and criteria are met. Other 
voluntary controls or upgrades of existing 
systems through retrofitting will be granted 
credits on a case-by-case basis considering 
the impact of the controls on the City's 
stormwater system, as determined by the DSM. 
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6. DETENTION/RETENTION - Credit will be granted 
for qualifying detention basins and wet ponds. 
Credit may be granted for other control 
devices on a case-by-case basis providing 
sufficient technical justification is 
available to make such determinations. 

7. OVERSIZING - Oversized private stormwater 
facilities or improvements exceeding standard 
abatement design criteria and intended to 
serve an area larger than the immediate 
project site or designed to handle a larger 
than specified storm event as required by the 
DSM shall be considered for additional credit. 

8. INDUSTRIAL NPDES PERMIT CREDITS - No credit 
shall be allowed for industries in compliance 
with federal laws and regulations regarding 
industrial stormwater discharge permits at 
this time. 

9. POLLUTION REDUCTION - No Credit will be 
allowed for voluntary efforts to reduce the 
amount of pollutants in a user's stormwater 
runoff or for improvements to the quality of a 
user's stormwater discharge at this time. 

10. REGIONAL BASINS - Credit will not be granted 
to properties draining into ponds or basins 
maintained or owned by the City. Credit will 
be considered for privately owned and 
maintained regional controls and will be 
apportioned among owners on a prearranged 
basis. 

11. PERCENT DISCOUNTED CREDITS FOR PRIVATE 
STORMWATER FACILITIES - Discounts and Credits 
shall be computed on an ERU basis. A maximum 
credit of less than 100% of the gross ERUs 
originally assigned can be granted for the 
construction and maintenance of private 
stormwater facilities considering the 
potential of each to reduce peak and/or volume 
stormwater flow and direct discharge 
capabilities. Private stormwater facilities 
eligible for credits listed above constitute 
elements of the secondary drainage system. 
The secondary system is designed to drain a 
limited area with benefits limited to the 
owners of the particular property or owners of 
adjacent properties. As such, secondary 
elements of the system are not eligible for 
100% credit. 

Further, there are administrative costs 
involved with operation of the DSM which must 
be shared by all users, including costs 
incurred to meet quality-based permit 
requirements which provide community-wide 
benefits, and thus cannot be credited. 
Discounts and credits shall be cumulative; 
however, in no case shall the total amount of 
discounts and credits equal 100% of the user's 
gross stormwater service fee. 

The formula for determining the applicable 
credit percentage for individual parcels shall 
be specifically set out in the Rules and 
Regulations of the DSM. 


12 




















1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


12. FEDERAL, STATE, CITY AND COUNTY ROADWAYS, 
PUBLICLY-OWNED AIRPORT MOVEMENT AREAS 
Publicly-owned streets and roads and highways 
shall be given 100% credit in reliance on 
governmental guidance documents which classify 
them as an integral part of the stormwater 
conveyance system. Publicly-owned airport 
movement areas including runways, taxiways, 
ramps and other areas of an airport which are 
used for taxiing or hover taxiing, air 
taxiing, takeoff, and landing of aircraft when 
constructed and maintained similarly to public 
roadways, shall also qualify for this credit. 
The surface water control systems incorporated 
in the design of roadways and airport movement 
are areas engineered to convey all design 
runoff without street flooding, etc. 
associated with frequent, small runoff events 
up to about 5 or 10 year recurrence intervals, 
and as such, constitute elements of the 
primary drainage system. Primary elements of 
the drainage system yield community-wide 
benefits and are installed to service the 
general public's interests, conveying runoff 
from large areas encompassing whole watersheds 
in some cases. 


C. PROCEDURE 

1. TIMING OF APPLICATIONS/DETERMINATIONS 

Application for credits shall be made on forms 
provided by City Utilities and accompanied by 
the appropriate application fee. The fee 
shall be $25.00 for residential users and 
$100.00 for all others. It is the intent of 
the City that all applications will be 
reviewed and credits and discounts determined 
within thirty (30) days after submittal of a 
complete and correct application package. The 
credit will be effective on the 1st billing 
cycle for that property following completion 
of construction, or the date of the 
application. However, for all applications 
submitted by July 31, 1995, the credit or 

discount will be applied retroactively to the 
first billing of service charges under this 
Ordinance. 

2. APPEALS - Appeals of credit or discount 
determinations shall be handled consistent 
with the procedures set out above for 
reconsideration of ERU Petitions. Appeals of 
credit or discount decisions will be made 
initially to the Director, or his designee. 
Should satisfaction not be achieved, an appeal 
may be lodged with the Board. 

3. Application for credit or discount, or appeal 
of determination thereon shall not constitute 
a valid reason for non-payment of the 
originally assessed stormwater service charge 
by the user. 
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SECTION 53.10 STORMWATER FUND. 

All revenues earned and fees collected for 
stormwater service, including but not limited to, 
drainage service charges, permit and inspection fees, 
direct charges and interest earnings on any unused funds 
shall be deposited in an account entitled "City of Fort 
Wayne Stormwater Account." Disbursements from this 
account will be authorized by the Board and, as required 
by law, the Common Council. Such disbursements will be 
used exclusively for the operation, maintenance and 
improvement of the City's stormwater system. Funds from 
this account shall not revert to any other City Utilities 
or Civil City fund and may not be transferred for any 
other purpose, including to avoid a default on bonds or 
any City Utilities fund or the City. 


SECTION 53.11 LIEN ON PREMISES. 

Each stormwater service charge rendered under or 
pursuant to this chapter is hereby made a lien upon the 
corresponding lot, parcel of land, building or premises 
which contributes directly or indirectly to the 
stormwater system of the City, and, if the same is not 
paid within ninety days after it shall be due and 
payable, it shall be certified to the Auditor of Allen 
County; who shall place the same on the tax duplicate of 
said County with the interest and penalties allowed by 
law to be collected as other taxes are collected. 


SECTION 53.12 VIOLATIONS AND ENFORCEMENT. 

A. Failure to pay a stormwater user fee when due shall 
constitute a violation of this Chapter, which shall be 
enforced by the Director and such deputies as the 
Director, with the approval of the Board, may appoint for 
such purposes. 

B. In order to protect the integrity of the Fort Wayne 
Stormwater Utility, it is determined to be a violation of 
this Chapter to permit, allow or engage in the dumping or 
disposal of materials other than stormwater into the 
City’s municipal separate stormwater system. 

C. It shall be a violation of this Chapter to permit, 
allow or engage in the discharge of domestic sewage or 
industrial waste into any waterway of the United States 
including, but not limited to, the St. Mary's River, the 
St. Joseph River, the Maumee River, any of their 
tributaries or streams, or any streets, storm sewers or 
drains, ditches or drainage ways leading to any such 
waterway of the United States. 

D. It shall be a violation of this Chapter to store 
polluting substances, as identified by USEPA or IDEM, in 
a manner which violates any federal, state or local 
statute, ordinance or regulation relating to the 
protection of the public health, safety and welfare or 
environment, when such storage is shown to have the 
potential of allowing discharge to any waterway of the 
United States including, but not limited to, the St. 
Mary's River, the St. Joseph River, the Maumee River, any 
of their tributaries or streams, or any streets, storm 
sewers or drains, ditches or drainageways leading to any 
such waterway of the United States. 
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E. Whenever said Director or any such deputy shall 
deem it appropriate to charge any person with 
violation(s) of this Chapter, he shall issue to 
such person a Notice of Violation and/or summons, 
which shall be processed according to the 
provisions of I.C. 34-4-32-1. 


SECTION 53.13 PENALTY. 

A. Any non-residential user charged under Section 
53.12(A) above and found to be in violation shall 
be subject to a fine of up to $2500.00 per day and 
shall be held responsible for the amount of the 
outstanding bill, in lieu of a collection action 
and assessment of collection or deferred payment 
charges set out in Section 53.07 (B) and (C) or 

lien procedures under Section 53.11. 

IB. Any user found in violation of Section 53.12(B) 
shall be subject to a fine of up to $2,500.00 per 
day. In addition, said user may also be held 
responsible for any costs incurred by the City in 
rectifying a situation of pollution to the 
waterways of the United States and/or for repairing 
any damage to the public stormwater facility, and 
or the stormwater system. 

C. Each day that such violation(s) or noncompliance 
continues shall constitute a separate offense. Any 
fine assessed by the court shall be deemed a civil 
j udgment. 


SECTION 53.14 SEVERABILITY. 

A. The invalidity of any section, sentence, clause, 
paragraph, part or provision of this Ordinance 
shall not affect the validity of any other section, 
sentence, clause, paragraph, part or provision of 
this Ordinance which can be given meaning without 
such invalid part or parts. 

B. All Ordinances or parts of Ordinances and sections 
of the Municipal Code of the City of Fort Wayne in 
conflict herewith are hereby repealed. 


SECTION 2. That this Ordinance shall be in 


full force and effect beginning sixty (60) days after 
passage and any and all necessary approval by the Mayor 
and publication thereof. 



Council Member 


APPROVED AS TO FORM 
AND LEGALITY 
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BILL NO. _ G-94-07-21 fas amended - ) 


(as amended) Ortut&J v 


REPORT OF THE COMMITTEE ON 

CITY UTILITIES 

SAMUEL J. TALARICO - JANET G. BRADBURY - CO-CHAIR 

ALL COUNCIL MEMBERS 


WE, YOUR COMMITTEE ON_ CITY UTILITIES _TO WHOM WAS 

REFERRED AN (ORDINANCE) ( RgffiQL%%Rl®N ) AMENDING CHAPTER 

"STORMWATER, SF.R\II£LET^E _Tjfc:U_T_Y_..OF FORT WAYNE nOT)F, OF HRLIEANGES _ 


HAVE HAD SAID (ORDINANCE) ) UNDER CONSIDERATION 

AND BEG LEAVE TO REPORT BACK TO THE COMMON COUNCIL THAT SAID 
(ORDINANCE) 


DO PASS 


DO NOT PASS 


ABSTAIN 


NO REC 





DATED: 


Sandra E. Kennedy 
City Clerk 
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BILL NO. G—94—07—21 (AS AMENDED) (AS AMENDED) 

GENERAL ORDINANCE NO. _ 

AN ORDINANCE AMENDING CHAPTER 53: 

"STORMWATER SERVICE," OF THE CITY OF 

FORT WAYNE CODE OF ORDINANCES. 

WHEREAS, the Common Council of the City of Fort 
Wayne passed Ordinances G-17-91 and Amended Ordinance G- 
25-91 establishing an interim stormwater service charge 

V 

v 

for users of the Fort Wayne Stormwater Utility in 1991; 
and 

WHEREAS, that schedule of interim Stormwater 
Service Charges, which is still in effect, was based on 
broad land-use classification of users, approximating the 
average impervious stormwater runoff contributed by each 
classification; and 

WHEREAS, at the time of passage of Ordinance G- 
17-91 and Amended Ordinance G-25-91, the Common Council 
requested City Utilities staff to undertake a cost of 
service and rate study in order to more accurately assess 
stormwater service charges to individual users in a more 
equitable manner than currently adopted in the interim 
rate; and 

WHEREAS, Woolpert Consultants along with David 
M. Griffith and Associates, Inc. and Strand and 
Associates, Inc. (Stormwater Consultants) were hired to 
assist City Utilities in performing the necessary cost 
of service and rate study analysis in order to implement 
a more equitable stormwater billing system; and 

WHEREAS, Common Council representatives, Board 
of Public Works members. City Utilities and Civil City 
staff, along with the Stormwater Consultants were 
gathered to form a Stormwater Management Task Force to 
consider all issues involved in arriving at an acceptable 
stormwater management rate structure, which task force 
met on a regular basis from July, 1992 through July, 
1993; and 
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WHEREAS, the work of the task force and 
consultants was presented to the Common Council in 
September, 1993; and 

WHEREAS, the work of the Stormwater Consultants 
and the Stormwater Management Task Force was completed in 
July of 1994; and 

WHEREAS, the work of the Stormwater Management 
Task Force, in conjunction with that of the Stormwater 
Consultants, culminated in a recommended stormwater rate 
structure which is fair, equitable, revenue sufficient, 
and which reflects the relative contribution of 
stormwater runoff from a property, the benefits enjoyed, 
and services received by each property as a result of the 
collection of surface water, and which considers the 
impervious area of the various properties within the 
City, because the extent of storm and surface water 
runoff from a particular parcel of property is largely a 
function of its impervious area. 

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON 
COUNCIL OF THE CITY OF FORT WAYNE, INDIANA. 

SECTION 1. Chapter 53 of the Code of 
Ordinances of the City of Fort Wayne entitled "Stormwater 
Management Department" be amended as follows: 

SECTION 53. STORMWATER MANAGEMENT DEPARTMENT 

SECTION 53.01 BOARD OF STORMWATER MANAGEMENT TO OPERATE 

STORMWATER SYSTEM. 

(A) Adoption of State Law . 

The provisions of Indiana Code Chapter 8-1.5-5 are 
hereby adopted in their entirety, and the following 
entities established: 

(1) A Department of Stormwater Management within 
the Division of City Utilities. 

(2) A Board of Directors of the Department of 
Stormwater Management which shall consist of 
three (3) directors appointed by the Mayor, 
not more than two (2) of whom may be of the 
same political party. Directors shall serve 
terms of four (4) years; however, the initial 
terms shall be staggered. The Mayor may 
remove a director at any time when, in the 
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judgment of the Mayor, it is for the best 
interest of the Department. 

(3) A Stormwater Management District, extending to 
the corporate boundaries of the City of Fort 
Wayne is hereby established for the purpose of 
providing for the collection and disposal of 
stormwater of the City in a manner which 
protects the public health and welfare, and 
for the purpose of assessing fees to pay for 
the cost of stormwater facilities and 
services. As the corporate boundaries of the 
City change, whether through annexation or 
otherwise, so shall the boundaries of the 
Stormwater District change. v 

(B) Powers of the Board . 

The Board of Directors of the Department of Storm¬ 
water Management shall have exclusive jurisdiction over 
the collection and disposal of stormwater within the 
District, and shall possess all the powers and duties set 
forth in I.C. 8-1.5-3-4 and 8-1.5-5-6 including but not 
limited to the power to: 

1. Establish and enforce Rules and Regulations 
governing the Department of Stormwater Management 
after approved in ordinance form by the Common 
Council. 

2. Hold hearings following public notice. 

3. Make findings and determinations. 

4. Install, maintain and operate a stormwater 
collection and disposal system. 

5. Make all necessary or desirable improvements of the 
grounds and premises under its control. 

6. Recommend to the Common Council reasonable and just 
rates and charges for services to the customers of 
the District. 


SECTION 53.02 PURPOSE AND OBJECTIVE. 

The function of the Department of Stormwater 
Management is to provide for the safe and efficient 
capture and conveyance of stormwater runoff; mitigate 
the damaging effects of stormwater runoff; correct 
stormwater collection and conveyance problems; and fund 
the activities of stormwater management including design, 
planning, regulation, education, coordination, 
construction, operation, maintenance, inspection and 
enforcement activities, all for the protection of the 
public health, welfare and safety. It is the further 
function of the Department of Stormwater Management to 
insure the City of Fort Wayne's compliance with its NPDES 
Stormwater Discharge Permit(s). 

It is hereby determined necessary for the protection 
of public health, safety, and welfare and to conform with 
Federal, State, and local laws and regulations that a 
system of charges for stormwater service in the City of 
Fort Wayne be established which allocates the cost of 
providing stormwater service to each user in such a 
manner that the charges assessed are proportionate to the 
cost of providing stormwater service to that user, 
insofar as those costs can reasonably be determined. 
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SECTION 53.03 DEFINITIONS 



Whenever used in this Chapter 53, the meaning of the 
following words and terms shall be defined in this 
section: 


ABATEMENT 


AGRICULTURAL 

PROPERTY 


APARTMENT/ 

CONDOMINIUM 

PROPERTY 


Any action taken to remedy, correct, 
or eliminate a condition within, 
associated with, or impacting a 
stormwater drainage system. 

A parcel or lot exceeding five (5) 
acres of land encompassing two (2) 
or more structures used to support 
agricultural activities. * 

A lot or parcel of real estate on 
which is situated a building 
containing 5 or greater single¬ 
family dwelling units, or on which 2 
or more buildings each containing 
multiple single-family dwelling 
units are situated. 


APPROVED PLANS 


BOARD 


CODE 

COMBINED SEWER 


DETENTION 


DIRECTOR 


Plans approved by the Department of 
Stormwater Management according to a 
permits and plan review which will 
govern all improvements made within 
the City that require stormwater 
facilities or changes or alterations 
to existing stormwater facilities. 

Board of Directors of the Department 
of Stormwater Management established 
under Section 53.01 of the City of 
Fort Wayne Code of Ordinances. 

Fort Wayne Code of Ordinances. 

Pipe or conduit primarily designed 
to convey sanitary sewage and 
secondarily intended to convey 
stormwater. 

The temporary storage of stormwater 
runoff in a basin, pond or other 
structure to control the peak 
discharge rates by holding the 
stormwater for a lengthened period 
of time and which provides some 
gravity settling of particulates. 

The Director of the Division of City 
Utilities, City of Fort Wayne, 
Indiana. 


DSM Fort Wayne Department of Stormwater 

Management. 

EQUIVALENT A unit value, equal to the average 
RESIDENTIAL UNIT amount of impervious area of a single 
(ERU) family residential property within 

the City of Fort Wayne, and 
established at 2500 square feet of 
[measured] impervious area. It is 
also the basis for calculating the 
proper assessment of stormwater 
charges to all users of the Fort 
Wayne Stormwater System. 
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IMPERVIOUS AREA 


INFILTRATION 


NON-RESIDENTIAL 
PROPERTY 


NPDES 


NPDES PERMIT 


PEAK DISCHARGE 


PRIVATE STORMWATER 
FACILITIES 


PUBLIC STORMWATER 
FACILITIES 


Areas that has been paved and/or 
covered with buildings and materials 
which include, but are not limited 
to, concrete, asphalt, rooftop and 
blacktop, such that the infiltration 
of water into the soil is prevented. 
Excluded from this definition are 
undisturbed land, lawns and fields. 

Infiltration is a complex process of 
allowing runoff to penetrate the 
ground surface and flow through the 
upper soil surface. 

All properties not encompassed by the 
definition of Residential shall be 
defined as Non-residential. Non- 
residential property will include: 

* - Agricultural property; 

* - Apartment and Condominium 

property 

* - Mobile Home Parks; 

* - Commercial property; 

* - Industrial property; 

* - Institutional property; 

* - Governmental property; 

* - Churches; 

* - Schools; 

* - Federal, State and Locals 

property; and 

* - any other property not mentioned 

in this or the list of 
residential properties below. 

National Pollutant Discharge 
Elimination System. Regulations for 
stormwater discharges as described 
in The Federal Register, 40 CFR 
Parts 122, 123 and 124. 


Permit issued to the City pursuant 
to Section 402 of the Clean Water 
Act. 

The peak discharge, sometimes called 
peak flow, is the maximum rate of 
flow of water passing a given point 
during or after a rainfall event. 

Various stormwater and drainage 
works not under the control or 
ownership of the City, County, State 
and/or federal government which may 
include inlets, conduits, pipes, 
pumping stations, manholes, 
structures, channels, outlets, 
retention or detention basins, other 
structural components and equipment 
designed to transport, move or 
regulate stormwater. 

The various stormwater and drainage 
works under the control and/or 
ownership of the City, County, State 
or federal government which may 
include inlets, conduits, pipes, 
pumping stations, manholes, 
structures, channels, outlets, 
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retention or detention basins, other 
structural components and equipment 
designed to transport, move or 
regulate stormwater. 

RESIDENTIAL 

PROPERTY 

For the purpose of this ordinance, 
Residential Property refers to a lot 
or parcel of real estate on which a 
building or mobile home is situated 
which building contains a group of 

t £iJ ‘ • 

V * 

rooms forming a single inhabitable 
dwelling unit with facilities which 
are used or are intended to be used 
primarily for living, sleeping, 
cooking and eating. This definition 
also includes a lot containing one 
individual building containing four 
(4) or fewer separate or contiguous 
single-family dwelling units. Each 
and every residential property 
shall be assigned one (1) ERU. 

RETENTION 

The holding of stormwater runoff in 
a constructed basin or pond or in a 
natural body of water without 
release except by means of 
evaporation, infiltration or 
emergency bypass. 

SQUARE FOOTAGE OF 
IMPERVIOUS AREA 

For the purpose of assigning an 
appropriate number of ERUs to a 
parcel of real property, the square 
footage of all impervious area using 
the outside boundary dimensions of 
the impervious area to include the 
total enclosed square footage, 
without regard to topographic 
features of the enclosed surface. 

STORM SEWER 

A sewer designed or intended to 
convey only stormwater, surface 
runoff, street wash waters, and 
drainage, and not intended for 
sanitary sewage and industrial 
wastes other than unpolluted cooling 
water. The portion of a sewer 

intended to carry stormwater only, 
which begins at the grating or 
opening where water enters said 
sewer, through the sewer and any 
other conduits to the outlet 

structure where water enters a 
channel, natural watercourse or 
combined sewer. 

STORMWATER SERVICE 
CHARGE 

A charge imposed on users of the 

City's stormwater collection, 
impounding and transportation 
system. 


STORM WATER SERVICE The owner of a lot or parcel of 


CUSTOMER/USER 

residential or non-residential 
property shall be considered the 

City Utilities Customer for the 
purpose of assessing stormwater 
service charges. 

STORMWATER SYSTEM 

All constructed facilities, 
including combined sewers, 
structures and natural watercourses 
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under the ownership, and/or control 
of the City used for collecting and 
conducting stormwater to, through 
and from drainage areas to the point 
of final outlet, including, but not 
limited to, any and all of the 
following: inlets, conduits and 
appurtenant features, creeks, 
channels, catch basins, ditches, 
streams, culverts, retention or 
detention basins and pumping 
stations; and excluding therefrom, 
any part of the system of drains and 
watercourses under the jurisdiction 
of the Allen County Drainage Board. 


SECTION 53.04 STORMWATER SERVICE CHARGE. 

A stormwater service charge shall be imposed on each 
and every lot and parcel of land within the City which 
directly or indirectly contributes to the stormwater 
system of the City, which charge shall be assessed 
against the owner thereof, who shall be considered the 
user for the purposes of this Ordinance. This charge is 
deemed reasonable and is necessary to pay for the repair, 
replacement, planning, improvement, operation, regulation 
and maintenance of the existing and future City 
stormwater system. 


SECTION 53.05 STORMWATER RATE ESTABLISHMENT PROCEDURES. 

A. The Stormwater Service Rate shall be $1.94 per ERU 
per month. For the purpose of this Ordinance, a month 
shall be considered 25-35 days. Any billings for 
stormwater service outside this time shall be on a per 
diem basis. 

B. This stormwater rate is designed to recover the cost 
of rendering stormwater service to the users of the 
Stormwater System, and shall be the basis for assessment 
of the City's stormwater service charge. This rate is 
established so as to maintain adequate fund reserves to 
provide for reasonably expected variations in the cost of 
providing services, as well as variations in the demand 
for services. 

C. This rate shall be evaluated annually as to its 
sufficiency to satisfy the needs of the DSM. 


SECTION 53.06 RATE STRUCTURE. 

A. For the purposes stated in Sections 53.02 and 53.05 
there is hereby assessed a stormwater service charge to 
each user situated within the corporate limits of the 
City of Fort Wayne who contributes directly or indirectly 
to the stormwater system of the City, in an amount as 
determined below. 

B. For any such property, lot, parcel of land, building 
or premises which contributes directly or indirectly to 
the stormwater system of the City, such charge shall be 
based upon the quantity of impervious area situated 
thereon. 

C. All properties having impervious area within the 
City of Fort Wayne will be assigned an Equivalent 
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Residential Unit (ERU), or a multiple thereof, with 
all properties having impervious area receiving at 
least one (1) ERU. 

(1.) Residential Properties: A monthly flat-rate 
charge for stormwater service rendered to 
residential properties shall be charged to 
each account within the City limits according 
to the service address. All residential 
properties are hereby assigned one (1) ERU. 
This flat rate shall apply to all residential 
properties as defined herein. 

(2.) Non-residential Properties: Non-residential 
properties will be assigned an ERU multiple 
based upon the properties' individually 
measured impervious area (in square feet) 
divided by 2500 square feet (one ERU) . Only 
whole ERUs shall be used. This division will 
be calculated to the first decimal place and 
rounded according to mathematical convention 
(0-0.4 rounded down to nearest whole ERU; 
0.5-0.9 rounded up to nearest whole ERU). 
Rounding protocol shall apply only when 
measured impervious surface exceeds one (1) 
whole ERU. 

D. There shall be no exceptions from stormwater service 
charges. 


SECTION 53.07 BILLINGS AND TERMS OF PAYMENT. 

(A.) BILLINGS . 

All stormwater service bills shall be rendered on a 
monthly basis, along with the user’s charges for other 
City Utility services. 

(B.) TERMS OF PAYMENT . 

The stormwater service charges prescribed in Section 
53.06 shall be due on the payment date set out on the 
bill. It shall be a violation of this Chapter to fail to 
pay a stormwater service bill when due. All bills for 
stormwater services not paid on or before the due date, 
which due date shall be approximately 15 days after the 
bill is rendered, shall be subject to a collection or 
deferred payment charge of 10% on outstanding balance. 

(C.) PAYMENT PRIORITY . 

Stormwater service charges shall take priority over 
all other charges for City Utility services. Partial 
payments shall first be applied to satisfy the garbage 
user fee under Chapter 50 of the Code and secondly, to 
these charges. 

(D.) COLLECTION . 

Delinquent stormwater service charges may be collected in 
a civil action along with other delinquent City Utility 
charges, reasonable attorney fees and court costs. 
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SECTION 53.08 APPEALS OF ERU DETERMINATION. 

A. If, in the opinion of any user, the ERU multiple 
assigned to his property is inaccurate in light of the 
amount of imperious area of said property, the user shall 
have the right to contest the ERU determination and thus 
the rate assessed in the following manner. 

B. User shall obtain and complete a Petition to Appeal 
Stormwater Rate form (Petition) which shall be returned 
to the DSM with verifiable documentation supporting 
user's claim. 

C. The DSM shall investigate user's claim and, upon 
review thereof, shall render a written determination that 
either the original ERU determination and assessed rate 
should be affirmed or the user's rate should be adjusted 
according to the Petition. 

D. If user's Petition is denied, said opinion shall be 
forwarded to user by certified mail, return receipt 
requested. User shall then have seven (7) days from date 
of receipt to request a reconsideration by the Director. 
Any additional facts concerning the dispute shall be 
reduced to writing and submitted, along with a copy of 
the original Petition and supporting documents, to the 
Director. The DSM shall submit a written report of the 
determination in the case, along with any documents used 
in denying the user's claim. 

E. Thereafter, the Director, or his designee, shall 
review all documentation and conduct, as necessary in his 
opinion, an informal hearing to determine and resolve the 
dispute based on the documentation submitted and any oral 
testimony. A written opinion shall be rendered within 
thirty (30) days after the hearing or submission of 
documentation if no hearing is conducted. The written 
opinion of the Director or his designee shall constitute 
the final DSM determination, and may be challenged by the 
user by a written request to the Board for formal 
consideration within fifteen (15) days of the Director's 
opinion. 

F. The Board shall conduct a hearing and issue a 
determination which shall be binding on the City 
Utilities. The hearing shall be electronically recorded 
and a transcript of the hearing provided upon request at 
a cost per page as determined by the City Utilities 
Accounting Department and amended from time to time. 

G. A party or person aggrieved by the final Board 
determination shall have the right to judicial review of 
such determination in accordance with Indiana law. 

H. If the DSM recommends the user's rate be reduced, or 
reduction is ordered by the Director, Board or court of 
law, user shall be credited accordingly for any 
overpayment made from the date of the Petition. However, 
for all Petitions submitted by July 31, 1995, the reduced 
rate shall be applied retroactively to the first (1st) 
billing of service charges under this Ordinance. Said 
credit shall apply both to metered usage and the 
stormwater service charge, until any overpayment has been 
fully adjusted. 

I. Dispute or appeal of an ERU determination or 
stormwater service rate shall not be a valid reason for 
non-payment of the originally assessed stormwater service 
charge by the user. 
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J. The right to appeal a rate classification under the 
interim stormwater rate schedule pursuant to Amended 
Ordinances G-25-91 and G-32-93 shall expire upon the 
effective date of this Ordinance. 


SECTION 53.09 CREDITS POLICY AND PROCEDURE . 

This section discusses some of the most common 
credit considerations and requirements but is not 
intended to be the exclusive authority. The Board, 
through the Rules and Regulations of the DSM shall more 
fully and completely establish the Credit Policies and 
Procedures for stormwater management. 

& 

A. CREDIT AVAILABILITY 

1. Credit will be available to all properties 
properties for various forms and levels of 
abatement. 

2. MAINTENANCE REQUIREMENTS - Credit will only be 
allowed for properties where structural 
controls are maintained in fully functional 
condition and according to maintenance 
criteria and design standards issued by the 
DSM. 

3. EXISTING STRUCTURE CREDITS - Credit will be 
allowed for previously constructed abatement 
features or stormwater controls. The amount 
of credit granted will be determined by the 
methods of design as outlined within the Rules 
and Regulations of the DSM. 

4. PROPERTY LOCATION - Credit will be granted on 

the basis of location of a given property in 
relation to a major waterway of the United 
States, if it directly discharges its 

stormwater to that waterway in conformance 
with all maintenance criteria and design 
standards as applicable. The waterways 
covered by this section shall include the St. - 
Mary's River, the St. Joseph River, the Maumee 
River, the major tributaries of these three 
(3) rivers and other ditches and drains 
specified in the Rules and Regulations of the 
DSM and any legal public drain under the 
control of Allen County. 

5. VOLUNTARY CONTROLS - For new developments, 
credit will be granted where the City requires 
abatement features or stormwater controls to 
be constructed and/or maintained, and all City 
standards and criteria are met. Other 
voluntary controls or upgrades of existing 
systems through retrofitting will be granted 
credits on a case-by-case basis considering 
the impact of the controls on the City's 
stormwater system, as determined by the DSM. 

6. DETENTION/RETENTION - Credit will be granted 
for qualifying detention basins and wet ponds. 
Credit may be granted for other control 
devices on a case-by-case basis providing 
sufficient technical justification is 
available to make such determinations. 

7. OVERSIZING - Oversized private stormwater 
facilities or improvements exceeding standard 
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abatement design criteria and intended to 
serve an area larger than the immediate 
project site or designed to handle a larger 
than specified storm event as required by the 
DSM shall be considered for additional credit. 

8. INDUSTRIAL NPDES PERMIT CREDITS - No credit 
shall be allowed for industries in compliance 
with federal laws and regulations regarding 
industrial stormwater discharge permits at 
this time. 

9. POLLUTION REDUCTION - No Credit will be 
allowed for voluntary efforts to reduce the 
amount of pollutants in a user's stormwater 
runoff or for improvements to the quality of a 
user's stormwater discharge at this time. 

10. REGIONAL BASINS - Credit will not be granted 
to properties draining into ponds or basins 
maintained or owned by the City. Credit will 
be considered for privately owned and 
maintained regional controls and will be 
apportioned among owners on a prearranged 
basis. 

11. PERCENT CREDITS FOR PRIVATE STORMWATER 
FACILITIES - A maximum credit of less than 
100% of the user fee can be granted for the 
construction and maintenance of private 
stormwater facilities considering the 
potential of each to reduce peak and/or volume 
stormwater flow and direct discharge 
capabilities. Private stormwater facilities 
eligible for credits listed above constitute 
elements of the secondary drainage system. 
The secondary system is designed to drain a 
limited area with benefits limited to the 
owners of the particular property or owners of 
adjacent properties. As such, secondary 
elements of the system are not eligible for 
100% credit. 

Further, there are administrative costs 
involved with operation of the DSM which must 
be shared by all users, along with costs 
incurred to meet quality-based permit 
requirements which provide community-wide 
benefits, and thus cannot be credited. 

The formula for determining the applicable 
credit percentage for individual parcels shall 
be specifically set out in the Rules and 
Regulations of the DSM. 

12. FEDERAL, STATE, CITY AND COUNTY ROADWAYS, 
PUBLICLY-OWNED AIRPORT MOVEMENT AREAS 
Publicly-owned streets and roads and highways 
shall be given 100% credit in reliance on 
governmental guidance documents which classify 
them as an integral part of the stormwater 
conveyance system. Publicly-owned airport 
movement areas including runways, taxiways, 
ramps and other areas of an airport which are 
used for taxiing or hover taxiing, air 
taxiing, takeoff, and landing of aircraft when 
’constructed and maintained similarly to public 
rdadways, shall also qualify for this credit. 
The surface water control systems incorporated 
in the design of roadways and airport movement 


11 


















i 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


areas are engineered to convey all design 
runoff without street flooding, etc. 
associated with frequent, small runoff events 
up to about 5 or 10 year recurrence intervals, 
and as such, constitute elements of the 
primary drainage system. Primary elements of 
the drainage system yield community-wide 
benefits and are installed to service the 
general public's interests, conveying runoff 
from large areas encompassing whole watersheds 
in some cases. 


B. CREDIT PROCEDURE 

1. TIMING OF APPLICATIONS/DETERMINATIONS - 
Application for credits shall be made on 
forms provided by City Utilities and 
accompanied by the appropriate appli¬ 
cation fee. The fee shall be $25.00 for 
residential users and $100.00 for all 
others. It is the intent of the City 
that all applications will be reviewed 
and credits determined within thirty (30) 
days after submittal of a complete and 
correct application package. The credit 
will be effective on the 1st billing 
cycle for that property following 
completion of construction, or the date 
of the application. However, for all 
applications submitted by July 31, 1995, 
the credit will be applied retroactively 
to the first billing of service charges 
under this Ordinance. 

2. APPEALS - Appeals of credit 
determinations shall be handled 
consistent with the procedures set out 
above for reconsideration of ERU 
Petitions. Appeals of credit decisions 
will be made initially to the Director, 
or his designee. Should satisfaction not 
be achieved, an appeal may be lodged with 
the Board. 

3. Application for credit or appeal of 
determination thereon shall not 
constitute a valid reason for non-payment 
of the originally assessed stormwater 
service charge by the user. 


SECTION 53.10 STORMWATER FUND. 

All revenues earned and fees collected for 
stormwater service, including but not limited to, 
drainage service charges, permit and inspection fees, 
direct charges and interest earnings on any unused funds 
shall be deposited in an account entitled "City of Fort 
Wayne Stormwater Account." Disbursements from this 
account will be authorized by the Board and, as required 
by law, the Common Council. Such disbursements will be 
used exclusively for the operation, maintenance and 
improvement of the City's stormwater system. Funds from 
this account shall not revert to any other City Utilities 
or Civil City fund and may not be transferred for any 
other purpose, including to avoid a default on bonds or 
any City Utilities fund or the City. 
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SECTION 53.11 LIEN ON PREMISES. 

Each stormwater service charge rendered under or 
pursuant to this chapter is hereby made a lien upon the 
corresponding lot, parcel of land, building or premises 
which contributes directly or indirectly to the 
stormwater system of the City, and, if the same is not 
paid within ninety days after it shall be due and 
payable, it shall be certified to the Auditor of Allen 
County; who shall place the same on the tax duplicate of 
said County with the interest and penalties allowed by 
law to be collected as other taxes are collected. 


SECTION 53.12 VIOLATIONS AND ENFORCEMENT. 

A. Failure to pay a stormwater user fee when due shall 
constitute a violation of this Chapter, which shall be 
enforced by the Director and such deputies as the 
Director, with the approval of the Board, may appoint for 
such purposes. 

B. In order to protect the integrity of the Fort Wayne 
Stormwater Utility, it is determined to be a violation of 
this Chapter to permit, allow or engage in the dumping or 
disposal of materials other than stormwater into the 
City's municipal separate stormwater system. 

C. It shall be a violation of this Chapter to permit, 
allow or engage in the discharge of domestic sewage or 
industrial waste into any waterway of the United States 
including, but not limited to, the St. Mary's River, the 
St. Joseph River, the Maumee River, any of their 
tributaries or streams, or any streets, storm sewers or 
drains, ditches or drainage ways leading to any such 
waterway of the United States. 


D. It shall be a violation of this Chapter to store 
polluting substances, as identified by USEPA or IDEM, in 
a manner which violates any federal, state or local 
statute, ordinance or regulation relating to the 
protection of the public health, safety and welfare or 
environment. 

E. Whenever said Director or any such deputy shall deem 
it appropriate to charge any person with violation(s) of 
this Chapter, he shall issue to such person a Notice of 
Violation and/or summons, which shall be processed 
according to the provisions of I.C. 34-4-32-1. 


SECTION 53.13 PENALTY. 

A. Any non-residential user charged under Section 
53.12(A) above and found to be in violation shall 
be subject to a fine of up to $2500.00 per day and 
shall be held responsible for the amount of the 
outstanding bill, in lieu of a collection action 
and assessment of collection or deferred payment 
charges set out in Section 53.07 (B) and (C) or 

lien procedures under Section 53.11. 

IB. Any user found in violation of Section 53.12(B) 
shall be subject to a fine of up to $2,500.00 per 
day. In addition, said user may also be held 
responsible for any costs incurred by the City in 
rectifying a situation of pollution to the 
waterways of the United States and/or for repairing 
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any damage to the public stormwater facility, and 
or the stormwater system. 

C. Each day that such violation(s) or noncompliance 
continues shall constitute a separate offense. Any 
fine assessed by the court shall be deemed a civil 
judgment. 


SECTION 53.14 SEVERABILITY. 

A. The invalidity of any section, sentence, clause, 
paragraph, part or provision of this Ordinance 
shall not affect the validity of any other section, 
sentence, clause, paragraph, part or provision of 
this Ordinance which can be given meaning without 
such invalid part or parts. 

B. All Ordinances or parts of Ordinances and sections 
of the Municipal Code of the City of Fort Wayne in 
conflict herewith are hereby repealed. 


SECTION 2. That this Ordinance shall be in 
full force and effect beginning February 1, 1995, 
pending its passage and any and all necessary approval by 
the Mayor. 


Council Member 


APPROVED AS TO FORM 
AND LEGALITY 

J. TIMOTHY MCCAULAY, CITY ATTORNEY 
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WE, YOUR COMMITTEE ON 


CITY UTILITIES 


TO WHOM WAS 


REFERRED AN (ORDINANCE) ( AMENDTno ohaptfr 

- "STORMWATER SERVICE" —QHJfflE CITY OF FORT WAYNE CORE OF ORnTMAMf ttq 


HAVE HAD SAID (ORDINANCE) (UNDER CONSIDERATION 

AND BEG LEAVE TO REPORT BACK TO THE COMMON COUNCIL THAT SAID 
(ORDINANCE) (RS§Stfe®S^SMi_ ~ _ 

DO PASS DO NOT PASS ABSTAIN NO REC 

A -To - . 



DATED: 


Sandra E. Kennedy- 
City Clerk 
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BILL NO. G—94—07— pf 

GENERAL ORDINANCE NO. _ 

AN ORDINANCE AMENDING CHAPTER 53: 

"STORMWATER SERVICE," OF THE CITY OF 

FORT WAYNE CODE OF ORDINANCES. 

WHEREAS, the Common Council of the City of Fort 
Wayne passed Ordinances G-17-91 and Amended Ordinance G- 
25-91 establishing an interim stormwater service charge 
for users of the Fort Wayne Stormwater Utility in 1991; 
and 

WHEREAS, that schedule of interim Stormwater 
Service Charges, which is still in effect, was based on 
broad land-use classification of users, approximating the 
average impervious stormwater runoff contributed by each 
classification; and 

WHEREAS, at the time of passage of Ordinance G- 
17-91 and Amended Ordinance G-25-91, the Common Council 
requested City Utilities staff to undertake a cost of 
service and rate study in order to more accurately assess 
stormwater service charges to individual users in a more 
equitable manner than currently adopted in the interim 
rate; and 

WHEREAS, Woolpert Consultants along with David 
M. Griffith and Associates, Inc. and Strand and 
Associates, Inc. (Stormwater Consultants) were hired to 
assist City Utilities in performing the necessary cost 
of service and rate study analysis in order to implement 
a more equitable stormwater billing system; and 

WHEREAS, Common Council representatives, Board 
of Public Works members, City Utilities and Civil City 
staff, along with the Stormwater Consultants were 
gathered to form a Stormwater Management Task Force to 
consider all issues involved in arriving at an acceptable 
stormwater management rate structure, which task force 
met on a regular basis from July, 1992 through July, 
1993; and 
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WHEREAS, the work of the task force and 
consultants was presented to the Common Council in 
September, 1993; and 

WHEREAS, the work of the Stormwater Consultants 
and the Stormwater Management Task Force was completed in 
July of 1994; and 

WHEREAS, the work of the Stormwater Management 
Task Force, in conjunction with that of the Stormwater 
Consultants, culminated in a recommended stormwater rate 
structure which is fair, equitable, revenue sufficient, 
and which reflects the relative contribution of 
stormwater runoff from a property, the benefits enjoyed, 
and services received by each property as a result of the 
collection of surface water, and which considers the 
impervious area of the various properties within the 
City, because the extent of storm and surface water 
runoff from a particular parcel of property is largely a 
function of its impervious area. 

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON 
COUNCIL OF THE CITY OF FORT WAYNE, INDIANA. 

SECTION 1. Chapter 53 of the Code of 
Ordinances of the City of Fort Wayne entitled "Stormwater 
Management Department" be amended as follows: 

SECTION 53. STORMWATER MANAGEMENT DEPARTMENT 

SECTION 53.01 BOARD OF STORMWATER MANAGEMENT TO OPERATE 

STORMWATER SYSTEM. 

(A) Adoption of State Law . 

The provisions of Indiana Code Chapter 8-1.5-5 are 
hereby adopted in their entirety, and the following 
entities established: 

(1) A Department of Stormwater Management within 
the Division of City Utilities. 

(2) A Board of Directors of the Department of 
Stormwater Management which shall consist of 
three (3) directors appointed by the Mayor, 
not more than two (2) of whom may be of the 
same political party. Directors shall serve 
terms of four (4) years; however, the initial 
terms shall be staggered. The Mayor may 
remove a director at any time when, in the 
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judgment of the Mayor, it is for the best 
interest of the Department. 

(3) A Stormwater Management District, extending to 
the corporate boundaries of the City of Fort 
Wayne is hereby established for the purpose of 
providing for the collection and disposal of 
stormwater of the City in a manner which 
protects the public health and welfare, and 
for the purpose of assessing fees to pay for 
the cost of stormwater facilities and 
services. As the corporate boundaries of the 
City change, whether through annexation or 
otherwise, so shall the boundaries of the 
Stormwater District change. 

(B) Powers of the Board . 

The Board of Directors of the Department of Storm¬ 
water Management shall have exclusive jurisdiction over 
the collection and disposal of stormwater within the 
District, and shall possess all the powers and duties set 
forth in I.C. 8-1.5-3-4 and 8-1.5-5-6 including but not 
limited to the power to: 

1. Establish and enforce Rules and Regulations 
governing the Department of Stormwater Management. 

2. Hold hearings following public notice. 

3. Make findings and determinations. 

4. Install, maintain and operate a stormwater 
collection and disposal system. 

5. Make all necessary or desirable improvements of the 
grounds and premises under its control. 

6. Recommend to the Common Council reasonable and just 
rates and charges for services to the customers of 
the District. 


SECTION 53.02 PURPOSE AND OBJECTIVE. 

The function of the Department of Stormwater 
Management is to provide for the safe and efficient 
capture and conveyance of stormwater runoff; mitigate 
the damaging effects of stormwater runoff; correct 
stormwater collection and conveyance problems; and fund 
the activities of stormwater management including design, 
planning, regulation, education, coordination, 
construction, operation, maintenance, inspection and 
enforcement activities, all for the protection of the 
public health, welfare and safety. It is the further 
function of the Department of Stormwater Management to 
insure the City of Fort Wayne's compliance with its NPDES 
Stormwater Discharge Permit(s). 

It is hereby determined necessary for the protection 
of public health, safety, and welfare and to conform with 
Federal, State, and local laws and regulations that a 
system of charges for stormwater service in the City of 
Fort Wayne be established which allocates the cost of 
providing stormwater service to each user in such a 
manner that the charges assessed are proportionate to the 
cost of providing stormwater service to that user, 
insofar as those costs can reasonably be determined. 
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SECTION 53.03 DEFINITIONS. 

Whenever used in this Chapter 53, the meaning of the 
following words and terms shall be defined in this 
section: 

ABATEMENT Any action taken to remedy, correct, 

or eliminate a condition within, 
associated with, or impacting a 
stormwater drainage system. 


AGRICULTURAL A parcel or lot exceeding five (5) 

PROPERTY acres of land encompassing two (2) 

or more structures used to support 
agricultural activities. 


APARTMENT/ 

CONDOMINIUM 

PROPERTY 


A lot or parcel of real estate on 
which is situated a building 
containing 5 or greater single¬ 
family dwelling units, or on which 2 
or more buildings each containing 
multiple single-family dwelling 
units are situated. 


APPROVED PLANS Plans approved by the Department of 

Stormwater Management according to a 
permits and plan review which will 
govern all improvements made within 
the City that require stormwater 
facilities or changes or alterations 
to existing stormwater facilities. 


BOARD Board of Directors of the Department 

of Stormwater Management established 
under Section 53.01 of the City of 
Fort Wayne Code of Ordinances. 


CODE Fort Wayne Code of Ordinances. 

COMBINED SEWER Pipe or conduit primarily designed 

to convey sanitary sewage and 
secondarily intended to convey 
stormwater. 


DETENTION The temporary storage of stormwater 

runoff in a basin, pond or other 
structure to control the peak 
discharge rates by holding the 
stormwater for a lengthened period 
of time and which provides some 
gravity settling of particulates. 

DIRECTOR The Director of the Division of City 

Utilities, City of Fort Wayne, 
Indiana. 


DSM 


EQUIVALENT 
RESIDENTIAL UNIT 
(ERU) 


Fort Wayne Department of Stormwater 
Management. 

A unit value, equal to the average 
amount of impervious area of a single 
family residential property within 
the City of Fort Wayne, and 
established at 2500 square feet of 
[measured] impervious area. It is 
also the basis for calculating the 
proper assessment of stormwater 
charges to all users of the Fort 
Wayne Stormwater System. 
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IMPERVIOUS AREA 


INFILTRATION 


NON-RESIDENTIAL 

PROPERTY 


NPDES 


NPDES PERMIT 


PEAK DISCHARGE 


PRIVATE STORMWATER 
FACILITIES 


PUBLIC STORMWATER 
FACILITIES 


Areas that has been paved and/or 
covered with buildings and materials 
which include, but are not limited 
to, concrete, asphalt, rooftop and 
blacktop, such that the infiltration 
of water into the soil is prevented. 
Excluded from this definition are 
undisturbed land, lawns and fields. 

Infiltration is a complex process of 
allowing runoff to penetrate the 
ground surface and flow through the 
upper soil surface. 

All properties not encompassed by the 
definition of Residential shall be 
defined as Non-residential. Non- 
residential property will include: 

* - Agricultural property; 

* - Apartment and Condominium 

property 

* - Mobile Home Parks; 

* - Commercial property; 

* - Industrial property; 

* - Institutional property; 

* - Governmental property; 

* - Churches; 

* - Schools; 

* - Federal, State and Locals 

property; and 

* - any other property not mentioned 

in this or the list of 
residential properties below. 

National Pollutant Discharge 
Elimination System. Regulations for 
stormwater discharges as described 
in The Federal Register, 40 CFR 
Parts 122, 123 and 124. 


Permit issued to the City pursuant 
to Section 402 of the Clean Water 
Act. 

The peak discharge, sometimes called 
peak flow, is the maximum rate of 
flow of water passing a given point 
during or after a rainfall event. 

Various stormwater and drainage 
works not under the control or 
ownership of the City, County, State 
and/or federal government which may 
include inlets, conduits, pipes, 
pumping stations, manholes, 
structures, channels, outlets, 
retention or detention basins, other 
structural components and equipment 
designed to transport, move or 
regulate stormwater. 

The various stormwater and drainage 
works under the control and/or 
ownership of the City, County, State 
or federal government which may 
include inlets, conduits, pipes, 
pumping stations, manholes, 
structures, channels, outlets, 
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RESIDENTIAL 

PROPERTY 


RETENTION 


retention or detention basins, other 
structural components and equipment 
designed to transport, move or 
regulate stormwater. 

For the purpose of this ordinance. 
Residential Property refers to a lot 
or parcel of real estate on which a 
building or mobile home is situated 
which building contains a group of 
rooms forming a single inhabitable 
dwelling unit with facilities which 
are used or are intended to be used 
primarily for living, sleeping, 
cooking and eating. This definition 
also includes a lot containing one 
individual building containing four 
(4) or fewer separate or contiguous 
single-family dwelling units. Each 
and every residential property 
shall be assigned one (1) ERU. 

The holding of stormwater runoff in 
a constructed basin or pond or in a 
natural body of water without 
release except by means of 
evaporation, infiltration or 
emergency bypass. 


SQUARE FOOTAGE OF For the purpose of assigning an 

IMPERVIOUS AREA appropriate number of ERUs to a 

parcel of real property, the square 
footage of all impervious area using 
the outside boundary dimensions of 
the impervious area to include the 
total enclosed square footage, 
without regard to topographic 
features of the enclosed surface. 

STORM SEWER A sewer designed or intended to 

convey only stormwater, surface 
runoff, street wash waters, and 
drainage, and not intended for 
sanitary sewage and industrial 
wastes other than unpolluted cooling 
water. The portion of a sewer 
intended to carry stormwater only, 
which begins at the grating or 

opening where water enters said 
sewer, through the sewer and any 
other conduits to the outlet 
structure where water enters a 
channel, natural watercourse or 
combined sewer. 

STORMWATER SERVICE A charge imposed on users of the 

CHARGE City's stormwater collection, 

impounding and transportation 
system. 

STORM WATER SERVICE The owner of a lot or parcel of 

CUSTOMER/USER residential or non-residential 

property shall be considered the 
City Utilities Customer for the 
purpose of assessing stormwater 
service charges. 

STORMWATER SYSTEM All constructed facilities, 

including combined sewers, 
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structures and natural watercourses 
under the ownership, and/or control 
of the City used for collecting and 
conducting stormwater to, through 
and from drainage areas to the point 
of final outlet, including, but not 
limited to, any and all of the 
following: inlets, conduits and 
appurtenant features, creeks, 
channels, catch basins, ditches, 
streams, culverts, retention or 
detention basins and pumping 
stations; and excluding therefrom, 
any part of the system of drains and 
watercourses under the jurisdiction 
of the Allen County Drainage Board. 


SECTION 53.04 STORMWATER SERVICE CHARGE. 

A stormwater service charge shall be imposed on each 
and every lot and parcel of land within the City which 
directly or indirectly contributes to the stormwater 
system of the City, which charge shall be assessed 
against the owner thereof, who shall be considered the 
user for the purposes of this Ordinance. This charge is 
deemed reasonable and is necessary to pay for the repair, 
replacement, planning, improvement, operation, regulation 
and maintenance of the existing and future City 
stormwater system. 


SECTION 53.05 STORMWATER RATE ESTABLISHMENT PROCEDURES■ 

A. The Stormwater Service Rate shall be $1.94 per ERU 
per month. For the purpose of this Ordinance, a month 
shall be considered 25-35 days. Any billings for 
stormwater service outside this time shall be on a per 
diem basis. 

B. This stormwater rate is designed to recover the cost 
of rendering stormwater service to the users of the 
Stormwater System, and shall be the basis for assessment 
of the City's stormwater service charge. This rate is 
established so as to maintain adequate fund reserves to 
provide for reasonably expected variations in the cost of 
providing services, as well as variations in the demand 
for services. 

C. This rate shall be evaluated annually as to its 
sufficiency to satisfy the needs of the DSM. 


SECTION 53.06 RATE STRUCTURE. 

A. For the purposes stated in Sections 53.02 and 53.05 
there is hereby assessed a stormwater service charge to 
each user situated within the corporate limits of the 
City of Fort Wayne who contributes directly or indirectly 
to the stormwater system of the City, in an amount as 
determined below. 

B. For any such property, lot, parcel of land, building 
or premises which contributes directly or indirectly to 
the stormwater system of the City, such charge shall be 
based upon the quantity of impervious area situated 
thereon. 
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C. All properties having impervious area within the 
City of Fort Wayne will be assigned an Equivalent 
Residential Unit (ERU), or a multiple thereof, with 
all properties having impervious area receiving at 
least one (1) ERU. 

(1.) Residential Properties: A monthly flat-rate 
charge for stormwater service rendered to 
residential properties shall be charged to 
each account within the City limits according 
to the service address. All residential 
properties are hereby assigned one (1) ERU. 
This flat rate shall apply to all residential 
properties as defined herein. 

(2.) Non-residential Properties: Non-residential 

properties will be assigned an ERU multiple 
based upon the properties' individually 
measured impervious area (in square feet) 
divided by 2500 square feet (one ERU) . Only 
whole ERUs shall be used. This division will 
be calculated to the first decimal place and 
rounded according to mathematical convention 
(0-0.4 rounded down to nearest whole ERU; 
0.5-0.9 rounded up to nearest whole ERU). 
Rounding protocol shall apply only when 
measured impervious surface exceeds one (1) 
whole ERU. 


D. There shall be no exceptions from stormwater service 
charges. 


SECTION 53.07 BILLINGS AND TERMS OF PAYMENT. 

(A.) BILLINGS . 

All stormwater service bills shall be rendered on a 
monthly basis, along with the user's charges for other 
City Utility services. 

(B.) TERMS OF PAYMENT . 

The stormwater service charges prescribed in Section 
53.06 shall be due on the payment date set out on the 
bill. It shall be a violation of this Chapter to fail to 
pay a stormwater service bill when due. All bills for 
stormwater services not paid on or before the due date, 
which due date shall be approximately 15 days after the 
bill is rendered, shall be subject to a collection or 
deferred payment charge of 10% on outstanding balance. 

(C.) PAYMENT PRIORITY . 

Stormwater service charges shall take priority over 
all other charges for City Utility services. Partial 
payments shall first be applied to satisfy the garbage 
user fee under Chapter 50 of the Code and secondly, to 
these charges. 

(D.) COLLECTION . 

Delinquent stormwater service charges may be collected in 
a civil action along with other delinquent City Utility 
charges, reasonable attorney fees and court costs. 
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SECTION 53.08 APPEALS OF ERU DETERMINATION. 

A. If, in the opinion of any user, the ERU multiple 
assigned to his property is inaccurate in light of the 
amount of imperious area of said property, the user shall 
have the right to contest the ERU determination and thus 
the rate assessed in the following manner. 

B. User shall obtain and complete a Petition to Appeal 
Stormwater Rate form (Petition) which shall be returned 
to the DSM with verifiable documentation supporting 
user’s claim. 

» 

C. The DSM shall investigate user’s claim and, upon 
review thereof, shall render a written determination that 
either the original ERU determination and assessed rate 
should be affirmed or the user's rate should be adjusted 
according to the Petition. 

D. If user's Petition is denied, said opinion shall be 
forwarded to user by certified mail, return receipt 
requested. User shall then have fifteen (15) days from 
date of receipt to request a reconsideration by the 
Director. Any additional facts concerning the dispute 
shall be reduced to writing and submitted, along with a 
copy of the original Petition and supporting documents, 
to the Director. The DSM shall submit a written report 
of the determination in the case, along with any 
documents used in denying the user's claim. 

E. Thereafter, the Director, or his designee, shall 
review all documentation and conduct, as necessary in his 
opinion, an informal hearing to determine and resolve the 
dispute based on the documentation submitted and any oral 
testimony. A written opinion shall be rendered within 
thirty (30) days after the hearing or submission of 
documentation if no hearing is conducted. The written 
opinion of the Director or his designee shall constitute 
the final DSM determination, and may be challenged by the 
user by a written request to the Board for formal 
consideration within fifteen (15) days of the Director's 
opinion. 

F. The Board shall conduct a hearing and issue a 
determination which shall be binding on the City 
Utilities. The hearing shall be electronically recorded 
and a transcript of the hearing provided upon request at 
a cost per page as determined by the City Utilities 
Accounting Department and amended from time to time. 

G. A party or person aggrieved by the final Board 
determination shall have the right to judicial review of 
such determination in accordance with Indiana law. 

H. If the DSM recommends the user's rate be reduced, or 
reduction is ordered by the Director, Board or court of 
law, user shall be credited accordingly for any 
overpayment made from the date of the Petition. However, 
for all Petitions submitted by June 30, 1995, the reduced 
rate shall be applied retroactively to the first (1st) 
billing of service charges under this Ordinance. Said 
credit shall apply both to metered usage and the 
stormwater service charge, until any overpayment has been 
fully adjusted. 

I. Dispute or appeal of an ERU determination or 
stormwater service rate shall not be a valid reason for 
non-payment of the originally assessed stormwater service 
charge by the user. 
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SECTION 53.09 CREDITS POLICY AND PROCUDURE . 

This section discusses some of the most common 
credit considerations and requirements but is not 
intended to be the exclusive authority. The Board, 
through the Rules and Regulations of the DSM shall more 
fully and completely establish the Credit Policies and 
Procedures for stormwater management. 

A. CREDIT AVAILABILITY 

1. Credit will be available to all properties 
except residential properties for various 
forms and levels of abatement. 

2. MAINTENANCE REQUIREMENTS - Credit will only be 
allowed for properties where structural 
controls are maintained in fully functional 
condition and according to maintenance 
criteria and design standards issued by the 
DSM. 

3. EXISTING STRUCTURE CREDITS - Credit will be 
allowed for previously constructed abatement 
features or stormwater controls. The amount 
of credit granted will be determined by the 
methods of design as outlined within the Rules 
and Regulations of the DSM. 

4. PROPERTY LOCATION - Credit will be granted on 
the basis of location of a given property in 
relation to a major waterway of the United 
States, if it directly discharges its 
stormwater to that waterway in conformance 
with all maintenance criteria and design 
standards as applicable. The waterways 
covered by this section shall include the St.- 
Mary's River, the St. Joseph River, the Maumee 
River, the major tributaries of these three 
(3) rivers and other ditches and drains 
specified in the Rules and Regulations of the 
DSM. 

5. VOLUNTARY CONTROLS - For new developments, 
credit will be granted where the City requires 
abatement features or stormwater controls to 
be constructed and/or maintained, and all City 
standards and criteria are met. Other 
voluntary controls or upgrades of existing 
systems through retrofitting will be granted 
credits on a case-by-case basis considering 
the impact of the controls on the City's 
stormwater system, as determined by the DSM. 

6. DETENTION/RETENTION - Credit will be granted 
for qualifying detention basins and wet ponds. 
Credit may be granted for other control 
devices on a case-by-case basis providing 
sufficient technical justification is 
available to make such determinations. 

7. OVERSIZING - Oversized private stormwater 
facilities or improvements exceeding standard 
abatement design criteria and intended to 
serve an area larger than the immediate 
project site or designed to handle a larger 
than specified storm event as required by the 
DSM shall be considered for additional credit. 
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8. INDUSTRIAL NPDES PERMIT CREDITS - No credit 
shall be allowed for industries in compliance 
with federal laws and regulations regarding 
industrial stormwater discharge permits at 
this time. 

9. POLLUTION REDUCTION - No Credit will be 
allowed for voluntary efforts to reduce the 
amount of pollutants in a user's stormwater 
runoff or for improvements to the quality of a 
user's stormwater discharge at this time. 

10. REGIONAL BASINS - Credit will not be granted 
to properties draining into ponds or basins 
maintained or owned by the City. Credit will 
be considered for privately owned and 
maintained regional controls and will be 
apportioned among owners on a prearranged 
basis. 

11. PERCENT CREDITS FOR PRIVATE STORMWATER 
FACILITIES - A maximum credit of less than 
100% of the user fee can be granted for the 
construction and maintenance of private 
stormwater facilities considering the 
potential of each to reduce peak and/or volume 
stormwater flow and direct discharge 
capabilities. Private stormwater facilities 
eligible for credits listed above constitute 
elements of the secondary drainage system. 
The secondary system is designed to drain a 
limited area with benefits limited to the 
owners of the particular property or owners of 
adjacent properties. As such, secondary 
elements of the system are not eligible for 
100% credit. 

Further, there are administrative costs 
involved with operation of the DSM which must 
be shared by all users, along with costs 
incurred to meet quality-based permit 
requirements which provide community-wide 
benefits, and thus cannot be credited. 

The formula for determining the applicable 
credit percentage for individual parcels shall 
be specifically set out in the Rules and 
Regulations of the DSM. 

12. FEDERAL, STATE, CITY AND COUNTY ROADWAYS. 
Publicly-owned streets and roads and highways 
shall be given 100% credit in reliance on 
governmental guidance documents which classify 
them as an integral part of the stormwater 
conveyance system. The surface water control 
systems incorporated in the design of roadways 
are engineered to convey all design runoff 
without street flooding, etc. associated with 
frequent, small runoff events up to about 5 or 
10 year recurrence intervals, and as such, 
constitute elements of the primary drainage 
system. Primary elements of the drainage 
system yield community-wide benefits and are 
installed to service the general public's 
interests, conveying runoff from large areas 
encompassing whole watersheds in some cases. 
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B. 


CREDIT PROCEDURE 


1. TIMING OF APPLICATIONS/DETERMINATIONS - It is 

the intent of the City that all applications 
will be reviewed and credits determined within 
thirty (30) days after submittal of a complete 
and correct application package. The credit 
will be effective on the 1st billing cycle for 
that property following completion of 
construction, or the date of the application. 
However, for all applications submitted by 
June 30, 1995, the credit will be applied 

retroactively to the first billing of service 
charges under this Ordinance. 

2. APPEALS - Appeals of credit determinations 

shall be handled consistent with the 
procedures set out above for reconsideration 
of ERU Petitions. Appeals of credit decisions 
will be made initially to the Director, or his 
designee. Should satisfaction not be 

achieved, an appeal may be lodged with the 
Board. 

3. Application for credit or appeal of 
determination thereon shall not constitute a 
valid reason for non-payment of the originally 
assessed stormwater service charge by the 
user. 


SECTION 53.10 STORMWATER FUND. 

All revenues earned and fees collected for 
stormwater service, including but not limited to, 
drainage service charges, permit and inspection fees, 
direct charges and interest earnings on any unused funds 
shall be deposited in an account entitled "City of Fort 
Wayne Stormwater Account." Disbursements from this 
account will be authorized by the Board and, as required 
by law, the Common Council. Such disbursements will be 
used exclusively for the operation, maintenance and 
improvement of the City's stormwater system. Funds from 
this account shall not revert to any other City Utilities 
or Civil City fund and may not be transferred for any 
other purpose, including to avoid a default on bonds or 
any City Utilities fund or the City. 


SECTION 53.11 LIEN ON PREMISES. 

Each stormwater service charge rendered under or 
pursuant to this chapter is hereby made a lien upon the 
corresponding lot, parcel of land, building or premises 
which contributes directly or indirectly to the 
stormwater system of the City, and, if the same is not 
paid within ninety days after it shall be due and 
payable, it shall be certified to the Auditor of Allen 
County; who shall place the same on the tax duplicate of 
said County with the interest and penalties allowed by 
law to be collected as other taxes are collected. 


SECTION 53.12 VIOLATIONS AND ENFORCEMENT. 

A. Failure to pay a stormwater user fee when due shall 
constitute a violation of this Chapter, which shall be 
enforced by the Director and such deputies as the 
Director, with the approval of the Board, may appoint for 
such purposes. 
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B. In order to protect the integrity of the Fort Wayne 
Stormwater Utility, it is determined to be a violation of 
this Chapter to permit, allow or engage in the dumping or 
disposal of materials other than stormwater into the 
City's municipal separate stormwater system. 

C. "It shall be a violation of this Chapter to permit, 
allow or engage in" the discharge of domestic sewage, 
industrial waste or other potential polluting substances 
into any waterway of the United States including, but not 
limited to, the St. Mary's River, the St. Joseph River, 
the Maumee River, any of their tributaries or streams, or 
any streets, storm sewers or drains, ditches or drainage 
ways leading to any such waterway of the United States. 

D. "It shall be a violation of this Chapter to permit, 
allow or engage in" the storage of potentially polluting 
substances in a manner which has the potential of 
discharge to any waterway of the United States including, 
but not limited to, the St. Mary's River, the St. Joseph 
River, the Maumee River, any of their tributaries or 
streams, or any streets, storm sewers or drains, ditches 
or drainageways leading to any such waterway of the 
United States. 

E. Whenever said Director or any such deputy shall deem 
it appropriate to charge any person with violation(s) of 
this Chapter, he shall issue to such person a Notice of 
Violation and/or summons, which shall be processed 
according to the provisions of I.C. 34-4-32-1. 


SECTION 53.13 PENALTY. 

A. Any non-residential user charged under Section 

53.12(A) above and found to be in violation shall 
be subject to a fine of up to $2500.00 per day and 
shall be held responsible for the amount of the 
outstanding bill, in lieu of a collection action 
and assessment of collection or deferred payment 
charges set out in Section 53.07 (B) and (C) or 

lien procedures under Section 53.11. 

B. Any user found in violation of Section 53.12(B) 
shall be subject to a fine of up to $2,500.00 per 
day. In addition, said user may also be held 
responsible for any costs incurred by the City in 
rectifying a situation of pollution to the 
waterways of the United States and/or for repairing 
any damage to the public stormwater facility, and 
or the stormwater system. 

C. Each day that such violation(s) or noncompliance 
continues shall constitute a separate offense. Any 
fine assessed by the court shall be deemed a civil 
j udgment. 

SECTION 53.14 SEVERABILITY. 

A. The invalidity of any section, sentence, clause, 
paragraph, part or provision of this Ordinance 
shall not affect the validity of any other section, 
sentence, clause, paragraph, part or provision of 
this Ordinance which can be given meaning without 
such invalid part or parts. 

B. All Ordinances or parts of Ordinances and sections 
of the Municipal Code of the City of Fort Wayne in 
conflict herewith are hereby repealed. 
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SECTION 2. That this Ordinance shall be in 
full force and effect beginning January 1, 1995, pending 
its passage and any and all necessary approval by the 
Mayor. 




VI 


) 


Council Member 


APPROVED AS TO FORM 
AND LEGALITY 



J. TIMOT 


Y ATTORNEY 
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DIGEST SHEET 


TITLE OF ORDINANCE AMENDING CHAPTER 53 ” STORMWATER SERVICE 11 OF THE 
CITY OF FORT WAYNE CODE OF ORDINANCES 


DEPARTMENT REQUESTING ORDINANCE DIVISION OF CITY UTILITIES _ 

SYNOPSIS OF ORDINANCE THIS ORDINANCE CREATES A PERMANENT RATE 
STRUCTURE FOR STORMWATER SERVICES BASED ON THE AMOUNT OF IMPERVIOUS 

SURFACE OF A PROPERTY. ALL RESIDENTIAL PROPERTY OWNERS SHALL PAY 

$1.94 PER MONTH AS THEIR SERVICE FEE BASED ON A MEAN AMOUNT OF 

IMPERVIOUS AREA FOR RESIDENTIAL PROPERTY AT 2.500 FT.. (ONE 

RESIDENTIAL EQUIVALENT UNIT). ALL NON-RESIDENTIAL PROPERTY OWNERS 

SHALL PAY A MULTIPLE OF THE $1.94 PER MONTH. PER ERU. 


EFFECT OF PASSAGE THE NEW PERMANENT RATE WOULD GO INTO EFFECT 
JANUARY 1, 1995. 


EFFECT OF NON-PASSAGE THE INTERIM RATE BASED ON FIVE 
CLASSIFICATIONS OF USERS WOULD REMAIN IN EFFECT. 

MONEY INVOLVED (DIRECT COSTS, EXPENDITURES, SAVINGS) REVENUE UNDER 
THE CURRENT RATE STRUCTURE IS APPROXIMATELY $2.5M PER YEAR. IT IS 

EXPECTED THAT $3.5 - $4M COULD BE GENERATED UNDER THE PERMANENT 

RATE STRUCTURE. PROPOSED IN THIS ORDINANCE. 


ASSIGNED TO COMMITTEE (PRESIDENT) 
























The City of Fort Wayne 

Paul Helmke, Mayor 

MEMORANDUM 
LAW DEPARTMENT 


TO: 

FROM: 

DATE: 

SUBJECT: 


MEMBERS OF COMMON COUNCIL 
LINDA PETERSON POWELL, STAFF ATTORNEY 
July 25, 1994 





ORDINANCE AMENDING CHAPTER 53 "STORMWATER SERVICE" OF THE 

CITY OF FORT WAYNE CODE OF ORDINANCES 


This Ordinance establishes a permanent rate structure for 
stormwater services, which would replace the interim rate schedule 
in effect since 1991. Instead of having five (5) rate classi¬ 
fications based on the usage of the property, every non-residential 
property in the City of Fort Wayne would have an individual rate 
based on its unique impervious area. 

Several hundred residential properties in Fort Wayne were measured 
for impervious area. The mean for all residential property was 
found to be 2500 sq. ft., which then became the area for one 
- equivalent residential unit (ERU). The rate for residential 
properties will remain at $1.94 which will be the service cost for 
one ERU. 

The impervious surface of each non-residential property was 
measured. This square footage was divided by 2500 sq. ft. (one 
ERU). The figure arrived at indicates the number of ERUs assigned 
to that property and, when multiplied by $1.94, establishes that 
user's monthly stormwater service fee. Non-residential properties 
will have the option of applying for credits against their 
stormwater service charge if they meet certain design and 

maintenance criteria. 

Revenue under the current stormwater fee schedule is approximately 
$2.5M per year. Under the new Ordinance, depending on the amount 
offset by credits, it is hoped that $3.5M - $4M will be generated 
annually in revenue. From the monies received under the new 
stormwater rates, approximately 10% is earmarked for 

pollution/quality based issues mandated by the federal government. 

The remaining 90% will be used for capital improvements to fight 
neighborhood flooding. 
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One Main Street Fort Wayne, Indiana 46802-1804 

An Equal Opportunity Employer 





MEMBERS OF COMMON COUNCIL 
ORDINANCE AMENDING CHAPTER 53 
JULY 25, 1994 


PAGE 2 


If you have any questions regarding the Ordinance, please feel free 
to call me at 427-1124. Questions regarding the Department of 
Stormwater Management or various projects being funded by the 
Ordinance should be addressed to Terry Atherton at 427-1381 or Mike 
Thomson at 427-1143. 



STATE OF INDIANA 


OFFICE OF THE ATTORNEY GENERAL 


PAMELA CARTER 
ATTORNEY GENERAL 


STATE HOUSE 

INDIANAPOLIS 46204 


OFFICIAL OPINION 94-4 


December 27, 1994 


The Honorable Thomas J. Wyss 
State Senator 
Indiana Senate 
Third Floor State House 
Indianapolis,, Indiana 46204 

Mr. Stanley A. Levine 
Legal Advisor 
City-County Building 
Room 122 

Fort Wayne, Indiana 46802 


Gentlemen: 

This letter responds to your previous requests for an opinion regarding the constitutional 
issues surrounding the application of storm water fees to churches. 1 For the reasons outlined in 
greater detail below, it is my opinion that rate relief may be provided to churches in the form of 
favorable, differential rates, and the decision whether to create such rates is a matter of local 
legislative policy. 

STATEMENT OF FACTS 

My understanding of the facts, based upon the request and other materials accompanying 
it, is as follows: 2 

In 1987, the Indiana General Assembly passed legislation authorizing the creation of 
special taxing districts for the construction, operation, and management of storm water runoff 

'As used in this opinion, the term “churches” includes any and all facilities that are 
primarily dedicated to religious worship, including temples, synagogues, mosques, cathedrals, and 
other houses of worship. 

2 The legal conclusions expressed herein are based on the understanding of the facts set 
forth above. I have made no independent investigation of the facts, and any difference between the 
facts as stated above and the actual facts, could alter the legal conclusions. 
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systems. P.L. 125-1987. That legislation, which is codified at Ind. Code § 8-1.5-5, authorizes 
municipalities to create such districts. With the approval of the legislative body of the municipality, 
the board of directors of a district may assess both “user fees” and “special taxes” to fund the 
district’s operation. See Ind. Code § 8-1.5-5-7(b); 8-1.5-5-22. The former provides: 

The board, after approval by the legislative body of the municipality, may 

assess and collect user fees from all of the property of the storm water district for the 

operation and maintenance of the storm water system. 

Ind. Code § 8-1.5-5-7(b). The legislation was amended in 1993, in respects not material to the 
present inquiry. See P.L. 93-1993; P.L. 98-1993. 

Since at least November of 1993, a storm water district has existed for the City of Fort 
Wayne, Indiana. Pursuant to an Ordinance enacted in November of 1993, “Stormwater Service 
Charges,” presumably intended to be “user fees” under the state statute, have been assessed against 
property owners in Fort Wayne in order to fund the storm water operation. See Ft. Wayne General 
Ordinance G-32-93. The ordinance divided Fort Wayne property into several classes for purposes of 
the fees. Residential property owners were assessed $1.94; schools, churches and other institutions 
were assessed $13.18; commercial property owners were assessed $36.93; and industrial property 
owners were assessed $52.47. 

Apparently, the revenues generated by those fees were not sufficient to meet the outlays 
required for storm water service in Fort Wayne. Accordingly, in the Fall of this year, the City began 
to consider proposals to change the fee structure. 

Presently pending is a proposal that would continue the $1.94 per month charge for residential 
property owners, but would assess others depending upon the amount of “impervious area” ( e.g 
parking lots, buildings, sidewalks, etc.) on their properties. Specifically, nonresidential property 
owners are assessed at $1.94 per month for each “equivalent residential unit” (“ERU”) of impervious 
area. An ERU is defined by the ordinance as 2500 square feet. However, all residential property is 
conclusively presumed to have one, and only one, ERU of impervious area. 3 

The assumption underlying the proposal is that large impervious areas contribute relatively 
more to the problem of storm water runoff. Thus, the reasoning goes, the owners of such properties 
should pay a proportionately larger share of the costs of maintaining the storm water system. As a 
result of the “one ERU per house” rule, though, it is clear that at least some residential property 
owners would have their “share” of the costs of running the storm water system partially “subsidized” 
by nonresidential property owners under the proposal 4 

Fees for some property owners will rise dramatically under the proposal. Particularly hard hit 
will be property owners with large buildings or large, paved parking lots. According to media reports. 


3 As defined in the proposed ordinance, “residential” property includes standard single family 
dwellings and multiple dwelling buildings (apartments) with four or fewer units. 

4 It is not difficult to envision a residential property with more than 2500 square feet of 
impervious area, particularly since buildings and pavement are both included. Any structure, paved 
area, or combination thereof that is more than 15 feet by 25 feet would have at least two ERUs, using 
the ordinance’s rounding rules. 
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for example, the fees for Glenbrook Square Shopping Center will rise from their current level to 
$3880.00 per month. 

Questions have arisen concerning the applicability of the new fees to churches. Certain 
churches have claimed that the federal and/or state constitutions forbid assessing the fees against them 
at all. Others have claimed that any exemption or differential rate given to churches would itself 
violate either or both constitutions. A middle ground is the position that, while an exemption is not 
appropriate, some relief, in the form of a differential rate structure, is both constitutionally permissible 
and desirable. Before this range of positions is analyzed, one must first consider the relevant 
constitutional framework. 

CONSTITUTIONAL BACKGROUND 

I. Pertinent Provisions of the Federal Constitution 

The federal constitution contains a single provision pertaining to religious freedom, which 
provides: 

Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; 

U.S. Const. Amd. I. 5 

In analyzing the provision jurisprudentially, courts have generally divided it into the 
“Establishment Clause,” which marks the limits of governmental assistance to religion, and the “Free 
Exercise Clause,” which marks the limits of governmental interference with religion. Logically, then, 
claims that an exemption is constitutionally required should be tested against the Free Exercise 
Clause. Claims that either exemptions or favorable, differential rates are constitutionally forbidden 
should be tested against the Establishment Clause. 

The initial inquiry under the Free Exercise Clause is whether a significant burden on a “central 
religious belief or practice” is caused by the challenged governmental action; if so, the court proceeds 
to determine whether a “compelling governmental interest” justifies the burden. See Jimmy Swaggart 
Ministries v. Board of Equalization , 493 U.S. 378, 384-85 (1990) (quoting Hernandez v. 
Commissioner , 490 U.S. 680, 699 (1989)). 6 

Present Establishment Clause jurisprudence focuses on three factors: (1) whether the 
challenged statute has a secular purpose; (2) whether its effect is to advance or inhibit religion; and 
(3) whether the measure creates an excessive governmental entanglement with religion. E.g. Lemon v. 
Kurtzman , 403 U.S. 602, 612-13 (1971). 


5 Though the provision is, by its terms, addressed only to the federal legislative body, it has long 
been understood as applying to the other branches of government. Since at least 1922, the Due 
Process Clause of the Fourteenth Amendment has been understood as requiring its application to the 
States. See Meyer v. Nebraska, 262 U.S. 390, 399 (1922). 

6 Following Jimmy Swaggart , the Court abandoned the “compelling interest” test for neutral 
laws of general applicability. Employment Division v. Smith, 494 U.S. 872 (1990). Subsequently, that 
test was restored by federal legislation popularly known as the “Religious Freedom Restoration Act 
of 1993.” See Pub. L. 103-141 (103d Cong., 1st. Sess.), 107 Stat. 1488 (1993). 
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II. Pertinent Provisions of the Indiana Constitution 

Any proposed action must also be separately analyzed under the Indiana Constitution. Our 
Constitution has independent force, and analyses developed under the federal constitution do not 

necessarily control. See, e.g., Collins v. Day , _Ind. _, No. 93S02-9411-EX-1120, (Nov. 28, 

1994), Slip Op. at 2-3; see generally R. Shepard, Second Windfor the Indiana Bill of Rights, 22 Ind. 
L. Rev. 575 (1989). 

As our Supreme Court has held, “interpretation of our constitution is controlled by the text 
itself, illuminated by history and by the purpose and structure of our constitution and the case law 
surrounding it.” Price v. State (1993), Ind., 622 N.E.2d 954, 957, rehearing pending. Similarly, the 
Court has held that the task of construing the Constitution is “a search for the common understanding 
of both those who framed it and those who ratified it” Bayh v. Sonneburg (1991), Ind., 573 N.E.2d 
398, 412; see also Collins , Slip Op. at 3 (citing Sonneburg). 

Unlike the relatively general provisions of the federal constitution, the Indiana Constitution 
contains several detailed provisions protecting what the framers referred to collectively as “rights of 
conscience.” See Report of the Debates and Proceedings of the Convention for the Revision of the 
Constitution of the State of Indiana (1850, Indiana Historical Collections Reprint 1936; hereinafter 
“Debates”) at 964. In contrast to the federal constitution's single provision, seven sections of Bill of 
Rights of the Indiana Constitution deal with this topic: 

Section 2. All people shall be secured in the natural right to worship 
ALMIGHTY GOD, according to the dictates of their own consciences. 

Section 3. No law shall, in any case whatever, control the free exercise and 
enjoyment of religious opinions, or interfere with the rights of conscience. 

Section 4. No preference shall be given, by law, to any creed, religious society, 
or mode of worship; and no person shall be compelled to attend, erect, or support, any 
place of worship, or to maintain any ministry, against his consent. 

Section 5. No religious test shall be required as a qualification for any office of 
trust or profit. 

Section 6. No money shall be drawn from the treasury, for the benefit of any 
religious or theological institution. 

Section 7. No person shall be rendered incompetent as a witness, in 
consequence of his opinions on matters of religion. 

Section 8. The mode of administering an oath or affirmation, shall be such as 
may be most consistent with, and binding upon, the conscience of the person, to whom 
such oath or affirmation may be administered. 

Ind. Const. Art. 1, §§ 2-8. 

Of these provisions, sections 2, 3, 4, and 6 are most clearly implicated the instant controversy. 
Interestingly, those four sections were originally proposed as a single comprehensive section. 
Debates at 964-65. Similarly, the Constitution of 1816 dealt with “rights of conscience” in a single 
provision. Ind. Const. 1816, Art. I, § 3 (reprinted in 1 C. Kettleborough, Constitution Making in 
Indiana at 84-85). That provisions, in turn, can be traced back further, to the very first article in the 
“articles of compact” contained in the Northwest Ordinance of 1787: 
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Article 1st. No person, demeaning himself in a peaceable and orderly manner, 
shall ever be molested on account of his mode of worship or religious sentiments, in 
the said territory. 

Ordinance of July 13 1787 ( reprinted in 1 C. Kettleborough, Constitution Making in Indiana at 31). 
In addition, the Ordinance itself recognized that “Religion, morality, and knowledge [are] necessary 
to good government and the happiness of mankind. Id. (Art. 4th). 

Sections 2 and 3 of the present Indiana Constitution declare particular rights of conscience 
and set limits on governmental interference with those rights, in a way that is similar to though 
more detailed than — the federal “Free Exercise Clause.” Sections 4 and 6, on the other hand, focus 
more on the limits of government support for religion, in a manner similar to though again more 
detailed than — the federal “Establishment Clause.” Section 4 also contains an antidiscrimination 
principle in its admonition that no “preference” shall be given to any particular religion. See Part VI, 
infra. Finally, Article 10, Section 1, requires a “uniform and equal rate of property assessment and 
taxation,” but provides that “The General Assembly may exempt from property taxation any property 
in any of the following classes: (1) Property being used for municipal, education, literary, scientific, 
religious or charitable purposes.” (emphasis added). 

Accordingly, like many state constitutions, the provisions of the Indiana Constitution 
represent “considered constitutional judgments about contentious issues , of church and state that are 
more “concrete and detailed” than federal provisions because “they are framed in language aimed at 
the specific evils that brought them forth.” G. Tarr, Religion Under State Constitutions , 496 Annals 
of Am. Academy of Political Science Studies 65, 68 (March, 1988). “Consequently, [the provisions] 
lend themselves to direct application with only minimal interpretation.” Id. As in many sister states 
the framers of the Indiana Constitution “eliminated coercion in religious matters largely out of 
religious faith, in order to permit all people to respond freely to what they regarded as the call of 
God’s grace.”at 66. Thus, the “prevailing assumption was that government would continue to be 
supportive of religion in general,” but that “this support would not take the form of direct 
subvention.” Id. at 67. In light of this constitutional backdrop, the specific issues raised by the 
request come into clearer focus. 

ANALYSIS 

As detailed below, present Indiana statutes do not allow a total exemption from paying any 
storm water fees at all for any group, including churches. Nor are such wholesale exemptions 
constitutionally compelled. However, a reasonable accommodation in the form favorable, differential 
rates for churches is permissible under the relevant statutes and the state and federal constitutions. 
The decision whether to enact such rates is wholly one of local legislative policy. 


I. Current Statutory Law Does Not Provide for Any Exemptions from the User Fees But 

Allows for Differential Rates. 

Before addressing the constitutional issues, the range of alternatives that are permissible under 
the statute must first be considered. By its terms, the statute provides that a district “nrny assess and 
collect user fees from all of the property of the storm water district. Ind. Code § 8-1.5-5- ( ) 
(emphasis added). On its face, this provision does not permit an outright exemption for any en i y. 
Thus unless such an exemption is required by the state or federal constitutions, the City may not 
enact one. Because, as shown below, there is no such constitutional requirement, the question ot 
whether either constitution permits such an exemption does not arise. 


OFFICIAL OPINION 94-4 
December 27, 1994 


Page 6 


In contrast to its explicit requirement that all property in the district be subject to the fees, the 
statute is silent on the matter of rates and rate classifications. At common law, this silence might have 
been fatal to any contention that a local legislative body had the power to adopt classifications. 
Under the home rule statute, however, “[a]ny doubt as to the existence of a power of a [municipality] 
shall be resolved in favor of its existence.” Ind. Code § 36-l-3-3(b). Accordingly, local legislative 
bodies are free to make rate classifications to the full extent permitted by the state and federal 
constitutions. As shown below, the federal and state constitutions permit a reasonable accomodation 
achieved through a favorable, differential rate. 

n. The Federal Free Exercise Clause Does Not Require Exemption from the Fees. 

The notion that the Free Exercise Clause requires that Churches be wholly exempt from fees 
and taxes that are imposed upon other entities has been squarely rejected by the United States 
Supreme Court. Jimmy Swaggart Ministries v. Board of Equalization, 493 U.S. 378 (1990). There, 
the Court held that sales and use taxes may constitutionally be imposed on the sale of religious 
literature. 

The Court distinguished the case before it from prior cases that involved flat license fees on 
religious activity, such as religious leafletting and itinerant preaching, which fees operated in essence 
as prior restraints. 493 U.S. at 389-90. Then, the Court reasoned that a generally applicable tax did 
not constitute a significant burden on the free exercise of religion: 

[T]o the extent that imposition of a generally applicable tax merely decreases the 

amount of money appellant has to spend on its religious activities, any such burden is 

not constitutionally significant. 

493 U.S. at 391. Accordingly, the Court did not even reach the question of whether the State’s 
interest was sufficiently “compelling” to justify the burden. 7 

A similar result follows in this case. Accordingly, claims that the federal constitution requires 
that churches be entirely exempt from the fees are incorrect. 

TTT. An Exemption Is Not Constitutionally Required by Sections 2 and 3 

While the broad and majestic language of Article 1, sections 2 and 3, of the Indiana 
Constitution might suggest that a religious-property exemption is required, a review of the 
Constitution as a whole negates any such contention. The most compelling evidence that religious 
exemptions are not constitutionally compelled can be found in the constitutional text itself. 
Specifically, Article 10, Section 1, requires a “uniform and equal rate of property assessment and 
taxation,” but provides that “The General Assembly may exempt from property taxation any property 
in any of the following classes: (1) Property being used for municipal, education, literary, scientific, 
religious or charitable purposes.” (emphasis added). Thus, the one provision of our Constitution that 
expressly addresses religious exemptions from governmental exactions plainly states that such 
exemptions are authorized, but not required. 8 

7 Because Jimmy Swaggart was decided under the pre-Smith “compelling interest” test, its 
vitality was in no manner affected by the Religious Freedom Restoration Act. See note 6, supra. 

8 Because decisions from other states that have been submitted to me rely on constitutional 
provisions that mandatorily exempt churches from particular types of taxes, provisions which have no 
counterpart in the Indiana Constitution, such cases are not determinative, or even particularly 
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Though the provision, by its terms, applies only to property taxes. Miles v. Department of 
the Treasury , 199 N.E. 372 (1935), its very existence shows that the framers knew that the general 
provisions in Article 1, sections 2 and 3 did not, of their own force, create a right to exemption from 
taxation or other governmental exactions. Moreover, as Miles holds, outside the area of property 
taxation “[t]he Legislature has full power to select one class for taxation to the exclusion of another, 
and to tax different classes at different rates.” Miles, 199 N.E. at 379. It would be an unwarranted 
breach of established principles of construction to read the more general provisions of Article 1, 
sections 2 and 3 as leading to a result directly contrary to Article 10, section 1. See Welsh v. Sells, 
244 Ind. 423, 193 N.E.2d 359, 361 (1963) (Our Constitution must be construed as a whole). 9 

IV. The Federal Establishment Clause Does Not Forbid Differential Rates 

It is unclear whether the Establishment Clause would prohibit exempting religious 
organizations from the fees entirely. The two key U.S. Supreme Court cases on the subject seem to 
point in opposite directions. Compare Texas Monthly, Inc. v. Bullock, 489 U.S. 1 (1989) with Walz v. 
Tax Commission, 397 U.S. 664 (1970). Walz held that a property tax exemption for religious 
property used solely for religious worship did not violate the Establishment Clause. Texas Monthly 
held that a sales tax exemption for religious periodicals did violate the Clause. As might be expected, 
there is some tension between the two cases. However, as noted above, the question of whether a 
total exemption is constitutionally permissible need not be addressed in light of the existing statutory 
bar to such exemptions. 

The less ambitious step of granting limited rate relief for religious organizations is plainly 
permissible. Indeed, because there was no clear majority opinion in Texas Monthly , 10 some courts 
facing similar issues continue to rely on Walz to approve outright exemptions. See Corporation of the 
Presiding Bishop of the Church of Jesus Christ of Latter Day Saints v. Ada County, 849 P.2d 83, 
92-93 (Idaho 1993); Bexar County Appraisal Review Board v. First Baptist Church , 846 S.W.2d 
554, 558-59 (Tex. App. 1993). Both Presiding Bishop v. Ada County and Bexar County v. First 

relevant, to the issues at hand. Nor, for similar reasons, is the analysis significantly advanced by 
determining whether the storm water payments at issue here are “fees” or “taxes.” 

9 1 do not mean to suggest that sections 2 and 3 provide no greater protection for religious 
liberty than does the federal constitution. The language of section 2, in particular, by referring to a 
right to “worship,” may well provide greater protection for religious practices than does the federal 
constitution, at least as unaided by the federal statute discussed in note 6, supra. I conclude only that 
the Constitution’s precise resolution of the question of religiously-based tax exemptions renders any 
contrary conclusion drawn from the more general language of those sections implausible. 

10 Compare 489 U.S. at 5 (plurality opinion of Brennan, J., joined by Marshall and Stevens, JJ.) 
with id. at 25 (opinion of White, J., concurring in the judgment) and id. at 26 (opinion of Blackmun, 
J., concurring in the judgment, joined by O’Connor, J.). As a result, Texas Monthly provides no clear 
guidance on the issue. See Northern Indiana Public Service Co. v. Citizens Action Coalition, 548 
N.E.2d 153, 156 (Ind. 1989). Texas Monthly and Walz may someday be harmonized on the 
distinction between taxes touching on religious activity ( e.g., evangelism carried out by distributing 
religious literature), and those imposed upon religiously held property (e.g., churches, parsonages, 
etc.), a distinction adverted to in Jimmy Swaggart. The author of this opinion will leave that task to 
some future Supreme Court Justice. 
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Baptist Church held that legislatively enacted property tax exemptions for churches were a valid 
means for government to limit its otherwise potentially destructive effects on religion. Presiding 
Bishop v. Ada County went so far as to state bluntly that “Statutory tax exemptions for religious 
organizations are not mandated by the Free Exercise Clause, nor prohibited by the Establishment 
Clause.” 849 P.2d at 93 n.6 (citing Texas Monthly ); accord Preschool Owners Association v. 
Department of Children & Family Services, 119 Ill. 2d 268, 518 N.E.2d 1018 (1988) (pr e-Bullock 
case approving exemption from certain regulatory requirements for sectarian preschools). 

While Bullock may render such blanket exemptions at least doubtful, as the Court noted in 
Walz, there is in the federal constitution “room for play in the joints productive of a benevolent 
neutrality which will permit religious exercise to exist without sponsorship and without interference.” 
397 U.S. at 669. Similarly, as Justice Blackmun noted in Texas Monthly, “the Judiciary must be wary 
of interpreting these . . . constitutional Clauses in a manner that negates the legislative role 
altogether.” 489 U.S. at 28 (Blackmun, J., concurring); see also Smith, 494 U.S. at 890 (suggesting 
that religious practice exemption from certain drug laws was permissible, though not constitutionally 
required). 

In a prior official opinion, a former holder of this office opined that “After considering [ Texas 
Monthly ] and [Walz], concerning clauses in the First Amendment to the United States Constitution 
(the Establishment Clause and the Free Exercise Clause) as made applicable to [Sjtates by the 
Fourteenth Amendment, it is my opinion that all educational, literary, scientific, charitable and 
religious organizations should be treated the same. . . .” 1989 Op. Atty. Gen. 9. Such a broad 
pronouncement went far beyond what was necessary to respond to the particular request at issue. The 
request pertained to the procedures to be followed in applying Ind. Code § 6-1.1-11, which, as a 
matter of substance, already accorded property tax exemptions to numerous nonreligious 
organizations. Thus, just like statements in a judicial opinion that are not necessary to decide the point 
in issue, such pronouncements may properly be regarded as nonbinding dicta. Moreover, the opinion, 
which was issued just two months after Texas Monthly, contains what can at best be described as a 
cursory and superficial analysis of that case, and of the issue generally. Accordingly, to the extent 
Opinion 1989-9 suggests that it is impermissible to accommodate the needs of religious organizations 
in any manner that is not extended to any and all educational, literary, scientific and charitable 
organizations, it is hereby disapproved. 

Accordingly, I conclude that the federal constitution permits differential rates in order to 
accommodate the needs of religious organizations and that the decision of whether to create such 
rates is for the political process. In sum, there is sufficient “room for play in the joints productive of a 
benevolent neutrality which will permit religious exercise to exist without sponsorship and without 
interference.” Walz, 397 U.S. at 669. 

V. A Differential Rate Does Not Violate Section 6, or the “Consent Clause” of Section 4. 

Article 1, sections 4 and 6 of the Indiana Constitution clearly bar direct government subsidies 
to religious organizations — the former by protecting citizens from being compelled to erect or 
support any place of worship against their consent, and the latter by imposing a direct restriction on 
drawing funds from the treasury to support religious organizations. Our Supreme Court has even 
suggested that violations of the latter restriction can lead to liability on the part of culpable 
government officials. State ex rel. Johnson v. Boyd, 217 Ind. 348, 28 N.E.2d 256, 263 (1940) (“any 
public official knowingly paying money from the public treasury in violation of these provisions would 
be required to reimburse said treasury for any amounts so paid.”). 
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However, a mere differential rate on a government-imposed fee is not the constitutional 
equivalent of a direct subsidy. Such a differential rate represents the government’s willingness to 
forgo a portion of its power to collect revenue in recognition of the inhibiting effect such power could 
have on its citizen’s rights. A subsidy, on the other hand, is an affirmative redistribution of wealth — 
a taking of one person’s property to build another’s church, in direct contravention of the 
constitutional commands. The Indiana Constitution, in short, prevents the government from drawing 
money “from the treasury” to support a church, or from compelling citizens to attend or directly 
support one with their own funds. Cf Center Township v. Coe , 572 N.E.2d 1350, 1358-60 (Ind. 
App. 1991) (Township trustee violated clause by paying relief funds to homeless shelters that required 
attendance at religious services as a condition of receiving benefits, but same conduct might not 
violate clause if organizations removed condition). The Constitution does not purport to prohibit the 
government from foregoing an exercise of its power to avoid harming religious organizations. In fact, 
Article 10, § 1 explicitly approves full exemptions from taxation — a more extreme example of the 
same kind of action. 

VL A Differential Rate Does Not Violate the “Preference Clause” of Section 4. 

In addition to its protection against citizens being compelled to attend, erect or support a 
religious institution, section 4 also provides that “No preference shall be given, by law, to any creed, 
religious society, or mode of worship.” While a first reading of this “preference clause” of section 4 
might suggest that it, too, was designed to limit government support of religion, a reading of the 
debates surrounding its enactment makes plain that the purpose of the clause was to embody an 
antidiscrimination principle, forbidding preferences granted to one religious org aniz ation over 
another , rather than as a limit on aid to religion generally. 

As originally proposed, this portion of the section would have read “No discrimination shall be 
made by law between religious societies, nor preference be given by law to any mode of worship.” 
Debates at 964-65. Brief debate ensued that the word “between” was grammatically incorrect, unless 
there were only two religious societies, and substitution of the word “among” was suggested. Id. at 
965. Instead, however, a proposal to use language from the old constitution was adopted, avoiding 
the grammatical brouhaha. Id. 

At no point during this debate, however, was it suggested that use of the prior language 
would change the meaning of the clause from one of neutrality among religions to neutrality between 
religion and irreligion. Accordingly, nondiscriminatory rate relief for religious organizations does not 
violate the Indiana Constitution. 11 


11 Any such classification must, of course, satisfy the equal privileges clause of Article 1, section 
23 of the Indiana Constitution. See Collins, supra. In order to pass muster under that section, a 
legislative classification must be “reasonably related to inherent characteristics which distinguish the 
unequally treated classes” and “the preferential treatment must be uniformly applicable and equally 
available to all persons similarly situated.” The protections from government that the founders of 
both our State and Nation found necessary to throw around religious freedom themselves are 
evidence that religious organizations possess “inherent characteristics” which rationally distinguish 
them from others. Moreover, an exemption available to all such organizations would be “uniformly 
applicable and equally available” to all within the relevant classification. Accordingly, there should be 
no Article 1, § 23 barrier to a differential rate for religious organizations. 
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CONCLUSION 


The history of our constitutions is one of protection of religious liberty, not the stifling of 
religious expression through rigid rules that prohibit the government from accommodating the 
peculiar needs of churches. Our Indiana Constitution, unlike its federal counterpart, explicitly 
recognizes the existence of God — both in its preamble, and in the first two sections of our Bill of 
Rights. Both constitutions wisely left the details of adjusting the complex relations of church and state 
to the people’s legislative representatives in the first instance. At the state level, those representatives 
have admirably crafted a compromise that, while perhaps not perfect in every particular, is 
constitutionally permissible. I am confident that representatives at the local level can do the same. 
Therefore, in keeping with our constitutional history, as well as the text of our constitutions, I 
conclude that the appropriate legislative bodies may effect an appropriate accommodation through the 
political process. 


Respectfully, 



Pamela Carter 
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COMBINED 
CAPITAL BUDGETS 
1995 


WATER: 

WATER ENGINEERING 
FILTRATION PLANT 
WATER MAINTENANCE 
ADMINISTRATIVE DEPARTMENTS @ 50% 

TOTAL WATER 

SEWER: 

WPC ENGINEERING 

WPG PLANT 

WPC MAINTENANCE 

ADMINISTRATIVE DEPARTMENTS @ 50% 

TOTAL SEWER 


STORMWATER: 

STORM WATER ENGINEERING 
STORM WATER MAINTENANCE 

TOTAL STORM WATER 

TOTAL GARAGE 


COMBINED TOTAL 


206,500 

726,000 

553,000 

23,600 

1,509,100 


1,076,600 

3,785,800 

47,500 

23,600 

4,933,500 


1,465,000 

50,400 

1,515,400 

14,300 


7,972,300 
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STORMWATER REVENUE PROJECTION 
1995 

1.80 RATE 
15% ALL EXEMPT 


RESIDENTIAL ERU'S 59,281 X 1.80 x 10 MO. 1,067,058 

NON-RESIDENTIAL LESS EXEMPT 

124,020 - 26,717 X 1.80 X 10 MO. 1,751,454 

EXEMPT 26,717 X 1.80 X (1 -.15) X 10 408,770 

TWO MO. FLAT CHARGE 

(206,674)+ (2950X1.94) + (532X36.93) _4 64,086 

3,691,368 

LESS 5% FOR CREDITS ON NEW RATE _ 161,364 

PROJECTED 1995 STORMWATER REVENUE _ 3,530,004 
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CITY OF FORT WAYNE 
STORMWATER 
STATEMENT OF INCOME 
PROFORMA STATEMENT 


1993 1993 1994 1994 1995 



BUDGET 

ACTUAL 

PROJECTED 

BUDGET 

BUDGET 

UTILITY OPERATING INCOME 

OPERATING REVENUES 

$2,600,000 

$2,563,087 

$2,403,132 

$2,550,000 

$3,530,004 

OPERATING EXPENSES 

OPERATION EXPENSE 

695,740 

580,313 

664,776 

796,130 

862,747 

MAINTENANCE EXPENSE 

1,167,104 

3,034,028 

1,102,054 

1,144,377 

1,276,371 

DEPRECIATION EXPENSE 

0 

0 

0 

0 

0 

GROSS INCOME TAXES 

0 

0 

0 

0 

0 

AMORTIZATION OF OTHER UTILITY PLANT 

0 

0 

0 

0 

0 

TOTAL OPERATING EXPENSES 

1,862,844 

3,614,341 

1,766,830 

1,940,507 

2,139,118 


OPERATING INCOME 

737,156 

(1,051,254) 

636,302 

609,493 

1,390,886 

OTHER INCOME (1) 

15,000 

369,867 

141,073 

10,000 

10,000 

OTHER DEDUCTIONS (2) 

0 

0 

0 



NET INCOME 

$752,156 

($681,387) 

$777,375 

$619,493 

$1,400,886 


00 

‘O 





















CITY OF FORT WAYNE 
STORMWATER UTILITY 
STATEMENT OF CASH FLOW 


11-Jan-95 


NET INCOME - 1995 BUDGET 


$1,400,886 


DEPR ADD BACK 


0 


1,400,886 


PROJECTED CAPITAL BUDGET: 

STORMWATER ENGINEERING 1,465,000 

STORMWATER MAINTENANCE 50,400 

STORMWATER ADMINISTRATIVE Q 1 515 400 


NET CASH FLOW 


($114,514) 


CASH BALANCES: 12/31/94 
UNRESTRICTED CASH 
OPERATING FUND 


TOTAL UNRESTRICTED CASH __ $149,390 

ADJUSTMENTS TO 1994 CASH FLOW: 

EXPENSES UNDER BUDGET 228,000 

TOTAL ADJUSTED CASH BALANCE 12/31/94 377,390 

LESS CASH FLOW (114,514) 

CASH BALANCE: 12/31/95 _ $262,876 
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STORM WATER ENG. 


STORM WATER MAINT. 


TOTAL STORM CAPITAL BUDGET 


STORM WATER 
CAPITAL BUDGET 
1995 


Lower Himtington 

500,000 

Consultants 

110,000 

Contingency Drainage Work 

100,000 

Baldwin Ditch Ph. FV 

35,000 

Allendale Ph. II 

45,000 

Wayne Township ND #1 

200,000 

Farwood-Winter to Mercer 

50,000 

Concordia Gardens Ph. I 

100,000 

Reckeweg/Palatine 

200,000 

Inwood Drive - south of Lake 

125,000 


; 1,465,000 


Misc. Installations 
Equipment 
Rolling Stock 


30,000 

2,400 

18,000 

50,400 


1.515,400 
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CITY UTILITIES 
stohmwateii engineering 

OIU.AMAVII»\M CHAIM 


VO 

K> 



,1annaryl995 






















































CITY UTILITIES 
STORfWATER ENGINEERING 
LABOR ANALYSIS 
FUND 515 

540 1995 

15 —Sep—94 ADJUSTED BUDGET 



LABOR 

LABOR 

UNION 

NUMBER 

POSITION! 

BUDGET 

1994 

number 

POSITIONS 

budget 

1995 

ACCOUNT 

AMOUNT 

POSITION 

ASST. CHIEF ENGR./DRAINAGE 
PROJECT ENGINEER 
PROFESSIONAL ENGINEER 
ENGINEER 

SECRETARY VIII 

LAND SURVEYOR 

GIS CLERK 

GIS TECHNICIAN 

ENGINEERING TECH. 1 
PARTTIME-SEASONAL 

16 

14 

15 

13 

8 

16 

5 

12 

12 

2569 

2569 

2569 

2569 

2569 

2569 

2569 

2569 

1 

2 

2 

0 

1 

1 

1 

1 

0 

$39,733 

65,856 

68,988 

0 

24,818 

34494 

18,876 

29,814 

0 

36 750 

1 

2 

2 

1 

1 

1 

0 

0 

1 

$43,214 

67,996 

68,262 

32,364 

25,910 

35,614 

0 

0 

23,083 

0 

4111 

4121 

4122 

4123 

CAPITAL LABOR 

$170,4- 
22, 05 

11 , 2 : 

17,6, 

74,9 





9 

$296,443 


$296. 

TOTALS 
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RUN DATE: Cl/12/95 ** CITY OF FORT WAYNE ** 

RUN TIME: 19:55:54 BUDGET PREPARATION FCR FISCAL YEAR 1995 

EXPENSE EUCGET BY OBJECT 


PAGE: 18 

RPT ID: B116 


FUND 515 
AGENCY 540 


STORM WATER 
STORM SEWER 


SERVICE 

ENGINEERING 


ORGN 


OBJECT ACCOUNT NAME 


PERSGNAL SERVICES 

4111 SALARIES £ WAGES 

4115 PARTTIME,TEMP £ SEASONAL 

412A COMPENSATION TIME 

4121 VACATION PAY 

4122 HOLIDAY PAY 

4123 SICK PAY 

4125 OVERTIME PREMIUM 

4126 EDUCATIONAL INCENTIVE 
413A PERF,EMPLOYEE PORTION 

4131 PERF,EMPLOYER PORTION 

4132 FICA 

4134 HEALTH £ LIFE INSURANCE 

4136 UNEMPLOYMENT COMPENSATION 

4137 WORKERS COMPENSATION 

4138 CLOTHING ALLOWANCE 

TOTAL PERSONAL SERVICES 


SUPPLIES £ MATERIALS 

4212 STATIONERY £ PRINTED FORMS 
42 L 3 COMPUTER SUPPLIES 
4214 SAFETY SUPPLIES 
4219 OTHER OFFICE SUPPLIES 
4299 OTHER MATERIALS £ SUPPLIES 


1993 EXP. 

1994 EXP « 

TO 06/30/94 

1994 

APPROVED 

1995 

REQUESTED 

1C2 ,8 75 

55,435 

161,111 

170,457 

0 

40 

24,5C0 


57 

0 

0 


16,378 

6,343 

20,277 

22 , C59 

7,673 

2,282 

10 » 7 G6 

11,271 

4,463 

3,332 

16,059 

17,669 

420 

0 

6 CO 

SCO 

0 

0 

SCO 

5 CC 

5,559 

3,124 

1,937 

2 , C 84 

16,276 

9,371 

25,148 

25,969 

13,688 

8,899 

23,296 

22,742 

24,150 

15,750 

31,500 

30,333 

115 

152 

152 

148 

738 

1,163 

2,326 

2,557 

0 

G 

SCO 

5C0 

192,396 

106,391 

318,612 

3C6,7 £9 


0 

G 

5CQ 

5G0 

109 

G 

0 

1 ,CCO 

0 

0 

0 


78 

205 

0 

SCO 

29 

4 

150 

150 


TOTAL SUPPLIES £ MATERIALS 


216 


209 


6 5 G 


2,15C 



OTHER SERVICES £ CHARGES 





43 1J 

TECHNICAL SERVICES 

8 ,993 

26,305 

65,QC0 

65 ,CCO 

43 IK 

SEMINAR FEES 

765 

286 

i,OCO 

1,4C0 

4312 

MEDICAL SERVICES 

0 

C 

150 

150 

4314 

CONSULTANT SERVICES 

0 

0 

0 


4317 

INSTRUCTIONAL SERVICES 

0 

G 

0 


4324 

TRAVEL EXEPNSES 

163 

3 

i,aco 

1, C C 0 

433 1 

PRINTING CTHER THAN OFF SUPP 

0 

G 

0 


4333 

BLUEPRINTING 

697 

1 ,020 

2,SCO 

2,SCO 

4342 

LIABILITY INSURANCE 

0 

a 

0 


4343 

BLANKET BCND 

0 

G 

0 


4 364 

CONTRACTED SERVICES 

0 

G 

0 


439 1 

DUES £ SUBSCRIPTIONS 

135 

70 

150 

1 5G 

43 9 9 

CTHER SERVICES £ CHARGES 

1,302 

0 

0 


TOTAL 

OTHER SERVICES £ CHARGES 


27,684 


70,5CC 



12,061 


70,lac 


540 

*** TOTAL FOR AGENCY 


134,284 


379,429 



204,674 


389,362 
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CITY UTILITIES 
STORMWATER MAINTENANCE 
ORGANIZATIONAL CHART 


| Director of Utilities 

| Terry Atherton 



| Asst. Sup« 

S Jim 

rrintendent 

Joyce 


Clerk Dispatcher I 

(D 


( General Foreman 
Gary Merriman 


Special Investigator 

0 ) 

Night Investigator 

(1)__ 


Working Foreman 


[Jet Flusher Operator 

(D 


(D 

Senior Repair/Driver 

(D 

Sewer Repairer 

(D 



Vactor Operator 
(4) 


1 Utility Person 

1 (D 

Vactor Assistant 

(4) 





Backhoe Operator 




(D 


Combo Repair/Driver 

( 2 ) 


vO 

Or 


January 















































15—Sep—94 


POSITION 


CITY UTILITIES 

STORMWATER MAINTENANCE 
LABOR ANALYSIS 
FUND 515 
542 


labor LABOR NUMBER 8U °^ ET posnfoNS 
CRAPE UNION POSITIONS--- 


ASST SUPERINTENDENT 
GENERAL FOREMAN 
SENIOR REPAIRERTTRK DRIVER 
COMBO REPAIRER/TRK DRIVER 
JET FLUSHER OPERATOR 
SEWER REPAIRER 
SPCL INVESTIGATOR 
VACTOR OPERATOR 
VACTOR ASSISTANT 
WORKING FOREMAN 
BACKHOE OPERATOR 
CLERK DISPATCHER 
UTILITY PERSON 
NIGHT INVESTIGATOR 

TOTALS 


14 

12 


414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 


1 


$41,048 
32,804 
23,818 
46,664 
24,840 
23,081 
26,367 
99,360 
93,828 
26,196 
25,180 
23.339 
24,162 
23.420 


BUDGET 

1995 


$42,526 

33,985 

24,438 

47,878 

25,488 

23,682 

27,054 

101,950 

96,268 

26,876 

25,834 

23,947 

24,791 

24,032 


1995 

ADJUSTED BUDGET 


ACCOUNT AMOUNT 


4111 

412B 

4121 

4122 

4123 

CAPITAL LABOR 


21 S534.107 


21 S548.749 


$439,402 

500 

34,353 

33,857 

31,659 

8.978 


$548,749 
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PAGE: IS 

RPT ID: S116 


RUM DATE: 01/12/95 ** CITY OF FORT WAYNE #* 

RUN TIME: 19:55:54 BUDGET PREPARATION FOR FISCAL YEAR 1995 

EXPENSE BUDGET BY OBJECT 

FUND 515 STORM WATER SERVICE GRGN 

AGENCY 542 STORM SEWER MAINTENANCE 


OBJECT ACCOUNT NAME 


PERSONAL SERVICES 

4111 SALARIES £ WAGES 

4113 WAGES PAID-UNION BUSINESS, UN 

4118 CALL IN TIME 

4128 NON-CHARGEABLE PAID HOURS 

4121 VACATION PAY 

4122 HOLIDAY PAY 

4123 SICK FAY 

4125 OVERTIME PREMIUM 
4128 INCLEMENT WEATHER 
413A PERF,EMPLOYEE PORTION 

4131 PERF,EMPLOYER PORTION 

4132 FICA 

4134 HEALTH £ LIFE INSURANCE 

4136 UNEMPLOYMENT COMPENSATION 

4137 WORKERS COMPENSATION 

4138 CLOTHING ALLOWANCE 

4161 WAGE SETTLEMTS/SEVERANCE PAY 

TOTAL PERSONAL SERVICES 


SUPPLIES £ MATERIALS 

4212 STATIONERY £ PRINTED FORMS 

4213 COMPUTER SUPPLIES 

4214 SAFETY SUPPLIES 

4215 OTHER OFFICE SUPPLIES 

4221 PIFES/CASTINGS/F ITTINGStETC 

4231 GASOLINE 

4232 DIESEL FUEL/FUEL OIL 

4233 OIL 

4234 TIRES 

4239 OTHER GARAGE £ MOTOR SUPPLIES 
4241 MEDICAL SUPPLIES 

4245 LANDSCAPING 

4246 HOUSEHOLD £ CLEANING SUPPLIES 

4247 INSTRUCTIONAL SUPPLIES 

4261 8LDG. REPR. £ MAINT. MILS. 

4262 VEHICLE REPAIR PARTS 

4263 OTHER EQUIP. REPAIR PARTS 

4271 GRAVEL 

4272 BITUMINOUS MATERIALS 

4273 SAND 

4274 SALT 

4276 SEALING MATERIALS 

4277 CEMENT, CONCRETE 

4278 LUMBER 
4291 SMALL TOOLS 

4299 OTHER MATERIALS £ SUPPLIES 

TOTAL SUPPLIES £ MATERIALS 


OTHER SERVICES £ CHARGES 

4318 GARAGE OVERHEAD 
43 IJ TECHNICAL SERVICES 
43IK SEMINAR FEES 
4310 RADIO SHOP SERVICES 
431X COMBINATION SERVICES 

4312 MEDICAL SERVICES 

4313 GARAGE SERVICES 

4317 INSTRUCTIONAL SERVICES 


1994 EXP. 

1994 

1995 

1993 EXP. TO 06/30/94 

APPROVED 

REQUESTED 


406,100 

161,773 

371,849 

439,402 

11 

38 

0 


1,554 

1,009 

1,2 CO 

1,500 

261 

268 

1,0 00 

SCO 

30,772 

17,543 

31,776 

34,353 

16,524 

5,32 1 

32,989 

33,857 

15,024 

11,948 

30,656 

31,659 

16,917 

6,252 

12,000 

12,0CO 

0 

4 ,68 2 

0 


11,675 

7,517 

16,023 

16,462 

34,183 

22,552 

43,070 

48 ,015 

28,547 

13,632 

41,946 

42,697 

73,313 

36,750 

73,5 CO 

73,5C0 

250 

26 7 

2 67 

27 4 

22,971 

12,67 5 

25,351 

47,692 

2,778 

3,36 3 

14,400 

14,400 

113 

G 

0 

4,2C0 

6oI,44C 

31C,6IC 

701,067 

8 C C , 7 11 


0 

0 

5 CO 

5C0 

0 

0 

600 

SCO 

45 

77 2 

7,000 

7 , CCO 

1,780 

45 7 

1,500 

115 CO 

0 

0 

25,000 

20 ,000 

3,444 

51 7 

8,0 CO 

4,CCO 

6,967 

5,58 7 

10,000 

10,CCO 

924 

65 5 

9C0 

1,2C0 

6 ,801 

48 3 

6,500 

c , 5 CO 

24,849 

8,20 1 

21,OCO 

ia,ccc 

0 

0 

600 

300 

0 

c 

2,1G0 

2,100 

327 

300 

1,0C0 

1,2C0 

0 

0 

2,000 

1,0 CO 

0 

0 

1,000 

1 ,CGO 

0 

0 

5 00 

5 CO 

5,428 

2,269 

7, OCO 

8,CCO 

3,676 

0 

10,000 

IC,CCO 

10,260 

G 

500 

SCO 

0 

0 

300 

150 

0 

0 

200 

150 

371 

c 

2,000 

5,CCO 

0 

385 

15,000 

2G,CCG 

0 

0 

2,000 

1,500 

0 

0 

1,500 

750 

121,889 

3 ,461 

15,000 

15,OCO 


28,086 


136,25C 

186,766 


141,700 



3,060 

L , 53 0 

3,060 

3,060 

0 

C 

5 CO 


0 

0 

3, 000 

3,OCO 

0 

12 

2,000 

2 ,C CO 

150,617 

0 

180,OCO 

235,CCO 

7,979 

203 

9,000 

6,5 CO 

33,140 

9,914 

25,000 

25,000 

0 

0 

5, OCO 

QJ 5 f C C 0 






PAGE: 20 

RPT ID: 8116 


RUM CATE: 
RUM TIME: 


01/12/95 

19:55:54 


** CITY OF FORT WAYNE ** 
BUDGET PREPARATION FOR FISCAL YEAR 
EXPENSE BUCGET BY OBJECT 


199 5 


FUND 515 STCRM WATER 
AGENCY 542 STORM SEWER 


SERVICE 

MAINTENANCE 


OBJECT ACCOUNT NAME 


GRGN 


1994 EXP. 1994 1995 

1993 EXP. TC 06/30/94 APPROVED REQUESTED 


OTHER SERVICES S CHARGES 


4321 

4322 

4323 

4324 

4331 

4332 
43 33 

4351 

4352 

435 3 
43 54 
4356 
4356 
43 5 5 
4363 
4 364 

436 5 
4369 
4373 
43 7 4 
4376 
439 I 
4399 


FREIGHT 
POSTAGE 
TELEPHONE 
TRAVEL EXPENSES 
PRINTING OTHER 
PUBLICATION OF 
BLUEPRINTING 
ELECTRICITY 
NATURAL GAS 


THAN OFF SUPP 
LEGAL NOTICES 


WATER 

SEWAGE 

SOLID WASTE OISPCSAL 
HAZARDOUS WASTE DISPOSAL 
STCRM SEWER _ , . 

CCNTRCTQ CTHER EQUIPMT RePAlR 
CONTRACTED GRCUND REPAIRS 
JANITORIAL S LAUNDRY 
CONTRACTED SERVICES 
COMPUTER EQUIPMENT PvENTAL 
OTHER EQUIPMENT RENTAL 
HYDRANT RENTAL 
SUBSCRIPTION & DUES 
OTHER SERVICES L CHARGcS 


TOTAL OTHER SERVICES 


£ CHAR GES 


542 


44 4 


TOTAL FOR AGENCY 


0 

0 

400 

2C0 

0 

0 

3 CO 

2C0 

383 

1,369 

1,2 CO 

1,200 

Q 

0 

1,500 

1,000 

0 

0 

300 

3G0 

0 

0 

2C0 

2C0 

0 

0 

1,000 

750 

5,991 

2,503 

7,200 

6,500 

2 ,822 

3,078 

5,300 

7,500 

236 

19 1 

700 

700 

360 

274 

700 

6C0 

5,870 

1,211 

20,000 

15,000 

0 

G 

500 

5G0 

249 

190 

600 

6 CO 

0 

139 

0 

1C,CC0 

0 

G 

20,CCC 

2 t 3 7 7 

2,879 

7,300 

7,300 

268 

399 

2,5 CO 

3,CCD 

0 

C 

0 

1, C CQ 

0 

0 

500 

0 

0 

0 

2C0 

0 

0 

350 

9,850 

3,025 

3,000 

3 ,CCO 

223,408 

1,071,614 

26,916 

36 5,613 

301,6 10 

1,144,3 7 7 

339, 31C 

1,276,371 
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PAGE: 21 

RPT IE: El 16 


RUN DATE: 01/12/95 ** CITY UP FORT WAYNE ** 

RUN TIME: 15:55:54 BUDGET PREPARATION FOR FISCAL YEAR 1995 

EXPENSE BUDGET BY OBJECT 


FUNG 515 STORM WATER 
AGENCY 543 STORM SEWER 


SERVICE 

ADMINISTRATION 


GRGN 


OBJECT ACCOUNT NAME 


PERSONAL SERVICES 

411H wPC MAINT WORK ORDER LABOR 
4111 STCRN ENGINR WORK ORDER LA3GR 
411J STCRM MAINT WORK ORDER LA8UR 
41 IT TECH SERVICESWQRK ORDER LABOR 
4111 SALARIES £ WAGES,REGULAR LABOR 

4122 HOLIDAY PAY 

4123 SICK PAY 

4132 FICA - EMPLOYERS SHARE 
TOTAL PERSONAL SERVICES 


SUPPLIES £ MATERIALS 

4212 STATIONERY £ PRINTED FORMS 

4213 COMPUTER SUPPLIES 
4219 OTHER OFFICE SUPPLIES 
4248 CHEMICALS 

4295 OTHER MATERIALS £ SUPPLIES 
TOTAL SUPPLIES £ MATERIALS 


OTHER SERVICES £ CHARGES 

431C AUDIT FEES 

43 IJ TECHINICAL SERVICES 

43IR ADMIN SERVICES POOL 

4314 CONSULTANT SERVICES 

4321 FREIGHT,EXPRESS £ CRAYAGE 

4332 PUBLICATION CF LEGAL NOTICES 

4333 PHOTOGRAPHY £ BLUEPRINTING 

4342 LIABILITY INSURANCE 

4343 CRIME INSURANCE 
4345 AUTOMOBILE INSURANCE 
4369 CGNTRCTD SERVICES 

4399 OTHER SERVICES £ CHARGES 

TOTAL OTHER SERVICES £ CHARGES 


CAPITAL OUTLAYS 


4423 
4432 
4441 
444 2 
4444 
444 5 
4454 


CONSTRUCTION FEES-3LQGS LSTRCT 
MATERIALS USED - CONSTRUCTION 
PURCHASE OF VEHICLES 


PURCHASE CF 
PURCHASE OF 
PURCHASE CF 
BETTERMENTS 


HEAVY EQUIPMENT 
OTHER EQUIPMENT 
COMPUTER EQUIP 
£ ADDITIONS 


total capital outlays 


UTILITY TRANSFERS 


91L I SALARIES S WAGES 
9139 UTILITY PENSIONS 
9299 SUPPLIES 
9311 LEGAL SERVICES 
9323 TELEPHONE 

9341 PROPERTY INSURANCE 

9342 GENERAL LIABILITY 


1993 EXP. 

1994 EXP. 

TO 06/30/94 

1994 

APPROVED 

1995 

REQUESTED 

0 

0 

0 


56,933 

53,067 

71,274 

74,587 

6,007 

4,804 

65,797 

8,978 

0 

C 

0 


12,944 

1,12 6 

0 


2C0 

0 

0 


10 

0 

0 


77 

0 

0 



58,997 


83,965 

76,174 


137,071 



7 

1,14 7 

0 


0 

544 

0 


642— 

24 

0 


0 

0 

0 


73 

730 

0 



2,444 


c 

561- 


0 



3,700 

3,750 

6,0 CO 

6 , C CG 

82,698 

51,517 

0 


0 

G 

0 


900,947 

435,200 

703,000 

110,CCu 

257 

0 

0 


649 

41 

0 


4,368 

243 

0 


3,162 

6,006 

12,011 

14,209 

0 

C 

89 


4,374 

1,623 

3, 7C7 

2,465 

15,760 

C 

0 


21,050 

12,000 

18,0 CO 

2 0 , G CO 

1,037,467 

510,380 

742,807 

152,674 


267 

0 

0 


65 

C 

0 


0 

/■* 

U 

0 

18,GCO 

0 

c 

12,0 CO 


0 

1,23 6 

0 

2 »4CC 

0 

20 ,46 6 

0 


755,790 

13,34 5 

751,CCD 

1,385,CCQ 


35,057 


1,405,4CC 

796,124 


763,000 



86,814 

4 7,53 1 

105,362 

94 ,C18 

148 

115 

40 

2 CO 

135,105 

72,106 

163,051 

180,829 

1,812 

66 5 

2,4 CO 


0 

0 

0 


2,786 

2,703 

5,061 

5,864 


0 0 0 
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RUN DATE: 01/12795 
RUN TIME: 19:55:54 


** CITY OF FORT WAYNE ** 
BUDGET PREPARATION FOR FISCAL YEAR 
EXPENSE BUDGET £Y OBJECT 


1995 


PAGE: 
RPT ID: 


22 

3116 


FUND 515 STORM WATER 
AGENCY 543 STORM SEWER 


SERVICE 

administration 


OBJECT ACCOUNT NAME 


QRGN 


1994 EXP. 1994 1995 

1993 EXP. TO 06/30/94 APPROVED REQUESTED 


UTILITY TRANSFERS 
9399 OTHER SERVICES S CHARGES 
TOTAL UTILITY TRANSFERS 
543 TOTAL FOR AGENCY 

515 -■)■*** TOTAL FOR FUND 


1C2,362 

329,C29 
2,238,233 
3,514,522 


50,833 
174,015 
780,933 
1,280,830 


102,500 

278,454 

2,021,332 

3,555,071 


159,723 

440,634 

2,082,673 

3,738,483 
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THE CITY OF FORT WAYNE 

CITY-COUNTY BUILDING • ROOM 122 • FORT WAYNE, INDIANA 46802 • 219-427-1208 



MEMBER OF THE COMMON COUNCIL MEMORANDUM 

TO: THE COMMON COUNCIL OF THE CITY OF FORT WAYNE 

FROM: STANLEY A. LEVINE, LEGAL ADVISOR 

RE: POSSIBLE AMENDMENTS TO G-94-07-21 (AS AMENDED) (AS AMENDED), 

BEING AN ORDINANCE AMENDING CHAPTER 53: "STORMWATER 
SERVICE", OF THE CITY OF FORT WAYNE CODE OF ORDINANCES 

DATE: JANUARY 3, 1995 


COUNCILMEN AND COUNCILWOMflN: 

In Official Opinion 94-4, it is the conclusion of the Attorney General of the State of 
Indiana that rate relief may be provided to facilities that are primarily dedicated to religious 
worship in the form of favorable, differential stormwater rates and that such treatment by the 
Common Council of the City of Fort Wayne is neither constitutionally mandated nor prohibited. 

She concludes, at page 5: 

"As detailed below, present Indiana statutes do not allow a total exemption from 
paying any stormwater fees at all for any group, including churches. Nor are such 
wholesale exemptions constitutionally compelled. However, a reasonable 
accommodation in the fornf'favorable, differential rates for churches is permissible 
under the relevant statutes and the state and federal constitutions. The decision 
whether to enact such rates is wholly one of local legislative policy." 

Sections I through III of her opinion discusses exemptions, although no organizations, 
including the representatives of the Associated Churches, have specifically requested an 
exemption from the stormwater fee. (Although Pastor Graham suggested a Florida case supports 
exemptions for churches.) 

In Section IV of her opinion, Attorney General Carter discusses the 1989 opinion of the 
Attorney General Number 9 discussed by Mr. McCaulay, Corporation Counsel in his 
memorandum to Greg Purcell of October 4, 1994, which was circulated to you and characterized 
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the statements quoted by Mr. McCaulay as "non-binding dicta" and concluded "to the extent 
Opinion 1989-9 suggests that it is impermissible to accommodate the needs of religious 
organizations in any manner that is not extended to any and all educational, literary, scientific 
and charitable organizations, is hereby disapproved". 

No attorney that has offered his or her opinion on the issues before you has concluded 
that the stormwater fee in question is a tax. As I mentioned in my letter of October 6, 1994 to 
the Attorney General's Office, which was likewise circulated to you, that the aforesaid 1989 
Attorney General's opinion dealt only with the question of exemption of churches or religious 
institutions from a tangible property tax and did not deal with the specific question that is now 
before you as to whether or not a municipality can grant churches or religious institutions a 
different storm water rate more favorable than similarly-situated institutions. I do not agree that 
the 1989 Attorney General's opinion would specifically direct "that the Common Council has no 
authority to place religious institutions in a separate fee category" as Mr. McCaulay concluded 
in his memorandum. 

While my viewpoint may somewhat differ from Mr. McCaulay as to the legal effect of 
the 1989 Attorney General's opinion upon the issues before you, I nonetheless, as stated in my 
letter of October 6, 1994, agree with Mr. McCaulay that any categorization of stormwater rates 
must pass the test of reasonableness. 

The concern for reasonableness in this particular ordinance is not a consideration of some 
abstract legal principle, but arises from a concern that both Mr. McCaulay and I share, that the 
categorization of stormwater rates in question must be tested against the equal protection 
provisions of the 14th Amendment of the Constitution of the United States which prohibits any 
State from denying to any person within its jurisdiction the equal protection of the laws. 
Significantly, Attorney General Carter does not discuss these equal protection provisions. 

While I agree with Attorney General Carter "that favorable, differential rates for churches 
would be permissible under the relevant statutes and the State and Federal Constitutions", in order 
to meet a test of reasonableness you should allow a differential rate not just for religious 
organizations but for "land and buildings used for educational, literary, scientific, religious or 
charitable offices and exempt from property taxation under I.C. 61-1.1-10-16" as Councilman 
Long has stated in his proposed amendment establishing a discount for such organizations. 

While it might be legally permissible to create a differential rate for religious 
organizations alone, the method of differential rates contained in Councilman Long's proposed 
amendment I believe, would be more reasonable, and would not be violative of the Equal 
Protection Clause of the 14th Amendment of the Constitution of the United States. 

However, I would note, not so parenthetically, that establishing a greater discount for land 
and buildings used for religious organizations than the discount for land used for educational. 


Memorandum to the Common Council 
January 3, 1995 
"Stormwater Service" 

literary, scientific or charitable purposes, would not, in my opinion, meet a test of reasonableness 
and hence, to that extent, would violate the Equal Protection Clause of the 14th Amendment to 
the United States Constitution. 


spectfully submitted. 




StanleyhA. LeVlne 
Legal Advisor to the Common Council 
of the City of Fort Wayne 
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•ALSO ADMITTED TO PRACTICE IN NEW YORK. 


Fort Wayne Councilpersons 
c/o Clerk of the City 
Sandra Kennedy 

Dear Councilperson: 

A good client of mine and friend of the community. Calvary Temple 
Church, has asked that I write you with respect to the proposed 
storm water service fee ordinance presently before you. I would 
appreciate it if you would give consideration to the following 
when making your final decision on the storm water service 
ordinance. 

Let me preface my comments by saying that as an attorney for a 
municipal unit, I fully understand the problems that the City of 
Fort Wayne is facing with respect to its storm water system. 
Given the federal mandates and the combined septic/storm water 
sewer system that is found in certain parts of the city, finding 
a method to finance the needed upgrades is a difficult task. 

Unfortunately, it appears that you have chosen to spread the 
burden based on a purely mathematical formula. While certain 
modifications to that formula appear to be allowed in the form of 
"credits", no adjustment seems to be made based on whether the 
property is being used for profit/not - for-profit or for religious 
or charitable purposes as compared to purely private purposes. 

By its nature, the storm water fee is more truly a tax than a 
service fee. Generally speaking, a service fee contemplates some 
sort of voluntary receipt of the service. As drafted, there is 
no voluntary receipt of the service, it is a mandatory payment 
for merely residing within the city. Thus, it is more like a tax 
than a service fee and should be treated as a tax for the pur¬ 
poses of exemption. 



BEERS, MALLERS, BACKS & 5ALIN 


Fort Wayne Councilpersons 
October 4, 1994 
Page 2 


The state has long recognized the distinctions between taxpayers 
such as mentioned above and allowed for exemptions from both 
property and income taxes in recognition of the service to the 
community provided by organizations which fall within the above 
descriptions. The reasoning behind the state exemptions is 
equally applicable in this case. I would strongly urge you to 
consider granting a storm water exemption to organizations which 
qualify under Title VI of the Indiana Code for exemption from 
property taxes. 

The procedure to grant such exemptions would be relatively 
straightforward. If the entity claiming the exemption was quali¬ 
fied for a property tax exemption, they would automatically 
qualify for the storm sewer charge exemption. Absent that, no 
exemption would be available. I strongly encourage you to con¬ 
sider such an exemption at the time of the final adoption of this 
ordinance. 


Very truly yours. 


BEERS, MALLERS, BACKS & SALIN 


G. William Fishering 



GWF:lb 
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The Good Shepherd United Methodist Church 


Pastors: Rev. Ted Blosser, Rev. Kris McPherson 


4700 VANCE AVENUE 
FORT WAYNE, INDIANA 46815 
Telephone: (219) 483-8816 


Dear Mr. GiaQuinta, 

Oh behalf of the Administrative Council of Good Shepherd United Methodist Church 
we wish to express our deep concern over plans being considered entitled THE STORM 
WATER RUN OFF USER FEE. We recognize the need for taxes in the operation of 
city government and we are all involved, individually, with our share. However, we also 
embrace, in this country, a separation of church and state which, in part, identifies 
churches as tax exempt. 

Good Shepherd is a growing church in this community with nearly 1,000 members. 

Our concern is not primarily the financial impact on this ministry. We see this proposal 
as a form of tax on churches and would urge you to abandon that element of the plan. 


Sincerely, 



"My sheep hear my voice, and I know them; and they follow me." John 10:27 
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October 6 , 13 94 

Ann Mul1 in, Esq. 

Deputy Attorney General 
Office of the Attorney General 
State of Indiana 
210 State House 
Indianapolis. IN 46204 
(317) 232-7979 (fax) 

Dear Ann: 

This letter will supplement my recent letter to you concerning the 
"Stormwater Fee Ordinance.” I am attaching herewith a memo from J. Timothy 
McCaulay, Esq., Corporation .Counsel regarding the "Storwater Fee Ordinance." 
Although I.have not as yet had the time to read all of the attachments to his 
memorandum, I would like to state at the outset that I agree with most of the 
conclusions that he has reached. Since neither the churches or any other 
charitable organizations are requesting to be exempt from the stormwater fee, 
the first two conclusions he reached are really not determinative of the 
issue that the Common Council of the City of Fort Wayne is now facing. 

The fourth numbered question is probably the most significant one. 

Mr. McCaulay has utilized the 1989 Indiana Attorney General Opinion No. 9, 
dealing with tax exemptions to support the proposition that the granting of 
churches or religious institutions a stormwater rate more favorable than 
similarly situated institutions would be unconstitutional. 

While the Indiana Constitution permits property tax exemptions for municipal, 
educational, literary, scientific, religious or charitable institutions, the 
Miles case cited at page three of Mr. McCaulay’s memo hold that Article 10, 
Section 1 of the Constitution of the State of Indiana applies only to 
property taxes under a general levy. In Miles , the Supreme Court of the 
Stare of Indiana held that Article 10', Section 1 of the Constitution of the 
State of Indiana did not apply to the gross income tax, which was the subject 
of that lawsuit, but only to property taxes. 
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In answering his question #4, Mr. McCaulay concludes that the Common Council 
has no authority to place religious institutions in a separate fee category, 
relying on the aforesaid Attorney General’s opinion, stating that a church or 
religious institution can be exempt from a tangible property tax without 
violating the establishment clause of the First Amendment of the United 
States Constitution, is made applicable by the Fourteenth Amendment of the 
United States Constitution to the States if: educational, literary, 
scientific, or charitable organizations are treated in the same manner. 

The aforesaid Attorney General’s opinion dealt only with the question of 
exemption of churches or religious institutions from tax, and not with the 
specific question that is now before you, dealing with whether or not a 
municipality can grant churches or religious institutions a different 
stormwater rate more favorable than similarly-situated institutions. 

Assuming, arguendo, that the Supreme Court of the State of Indiana w^ould 
reach the same conclusion as the Court of Appeals of Kentucky, that the 
stormwater charge in this instance is not a tax, since churches and 
synagogues of this City are not requesting an exemption from the stormwater 
charge, then there appears to be further support for my assertion that the 
Attorney General's opinion in question is not directly on point. 

Mr. McCaulay’s comments comparing the Fort Wayne Ordinance and the fees in 
the Sarasota, Florida case of June 24,. 1994 appeared to delineate a 
reasonable factual distinction. At the very least, that Florida decision in 
no way, by my view, is so determinative that it would control your office 
analysis of the issues presented by this letter. 

During a presentation before the Common Council of the City of Fort Wayne on 
October 4, 1994, Mr. McCaulay opined, and I agreed, that any categorization 
of stormwater rates must pass a test of "reasonableness.” Thus, if the 
Common Council of the City of Fort Wayne would create a separate category for 
churches, synagogues, and schools sponsored by those organizations, without 
treating other charitable organizations by way of example, placing them in a 
similar category, such treatment would certainly be the subject of a possible 
challenge as to its "reasonableness." I would agree. 

The prudent approach, of course, would be to follow Article 10, Sec. 1 of the 
Indiana Constitution and in the 19S9 Indiana Attorney General’s opinion, 
treat religious institutions the same as municipal, educational, literary, 
scientific, or charitable organizations, by creating a separate stormwater 
category for each of these similarly-situated non-commercia 1 institutions. 

If your office would conclude for purpose of this inquiry that the proposed 
stormwater fee is not a tax, and assume further that no religious institution 
or any other charitable institutions are requesting an exemption, nor is the 
Common Council of the City of Fort Wayne contemplating exempting religious 
institutions or other charitable institutions from the stormwater fee, then 
the two questions to be answered by your office are as follows: 

1). Can the Common Council establish a different stormwater rate for 
religious institutions or other charitable organizations? 
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2). Can the Common Council establish a separate stormwater rate for 
municipal, educational, literary, scientific, religious, or 
charitable institutions within the City of Fort Wayne? 

You wi 1 1 note that Ordinance No. G-32-93 regarding stormwater service, within 
the City of Fort Wayne utilized flat rates, for the following types of 
properties: 

1) . Residentiai 

2) . Commercial 

3) . Industrial 

4) . Institutional, hospital, churches and schools 

5) . Miscellaneous and inter-departmental City 

6) . Miscellaneous - small facilities 

In response to the mandate of the Common Council of the City of Fort Wayne, 
the present ordinance was developed to implement what is contemplated to be 
a more equitable rate structure based upon "equivalent resident units" 
(ERUs), equal to the average amount of impervious area of a single family 
residential property within the City, established at 2500 sq. ft. of measured 
impervious area. The 2500 square feet of measured impervious area of was 
established in lieu of measuring each and every residence within the City of 
Fort Wayne. 

Under the rate scheme "in this proposed ordinance, all non-residential 
properties will be assigned an ERU-multiple based on the measured impervious 
area (square feet) divided by 2500 square feet. 

Your office has requested my opinion before rendering an opinion on this 
issue. 

I find no legal reason why the City of Fort Wayne could not expand to more 
than two classifications or rate structures for stormwater within the City of 
Fort Wayne, which rates I would assume could be established as: 

1) . Residential 

2) . Non-residential - Municipal, educational, literary, scientific, 

religious, and charitable organizations 

3) . Non-residential - Industrial and commercial 
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(Note: Whether the City of Fort Wayne could establish a rate for the second 
category with a fixed multiple of ERUs and utilizing measured impervious 
areas for the third category would be a matter of determination by the Common 
Council of the City of Fort Wayne and the City administration, and would not 
be the concern of your office or mine.) 

I have suggested a category number 2, directly analogous to the permissive 
exemption of property taxes by the General Assembly to support the 
"reasonableness" of this second category. Limiting category number 2 to just 
religious and/or charitable organizations, while perhaps in my opinion 
legally permissible, would seem to be less "reasonable" than the broader 
category I have suggested, although only churches and synagogues have made a 
request for a separate rate. 

I would agree with Mr. McCaulay’s statement at our last Common Council 
meeting that the more categories of stormwater charges there are, the more 
subject the ordinance will be to challenge. I would also support his 
conclusion that each category established. must pass the test of 
"reasonableness." 

Although flat rates were used in the 1993 ordinance and ERUs are used in the 
1994 ordinance that is now before the Common Council, the legal reasoning 
that permitted the City to establish residential and various categories of 
non-residential stormwater charges would appear to be the same. 

On the 4th day of October 1994, the Common Council of the City of Fort Wayne 
deferred any further action on the pending stormwater ordinance, subject to 
receipt of your opinion from your office. I look forward to receiving said 
opinion at the earliest possible date. 

My summary is by no means intended to preclude your office from addressing 
all of the four questions raised in Mr. McCaulay’s memorandum, which was 
delivered to the Common Council. Since, there is no request to exempt 
religious or any other charitable organizations, there is little need to 
address his questions number 2 and number 3. 

I am sure you will have to address the question of whether your office 
believes that the proposed stormwater fee is in reality a tax, in order to 
answer the two questions that I have posed. I thank you for your kind 
attention to this request. 

Again, we appreciate your considering this inquiry and please consider it to 
be supplementary and more specific than the question posed in my letter of 
September 27, 1994 to your office. 

Please call me with any questions at (219) 422-7431. 



Stanley A. Levine 
Legal Advisor 


c. c. Pam Carter 


September 27, 1994 

Ann Mu 11 in, Esq. 

Deputy Attorney General 
State of Indiana 
210 State House 
Indianapolis, IN 46204 
(317) 232-7979 (fax) 


Dear Ms. Mu 11 in: 


Per our telephone call today, I 
entitled "An Ordinance amending 


am attaching 
Chapter 53: 


of the City of Fort Wayne Code of Ordinances 


a copy of G-94-07-21, 
"Stormwater Service," 
' which legislation is 


pending, and Ordinance G-32-93, which was passed last year 


I was instructed to inquire whether the State Attorney General 
believes in its rate structure the City can have a third category 
of billing for churches and synagogues that is less than the 
standard non-residential rate. 


The City Counc 
Committee Sess 
as October 11 , 
as soon as pos 


il of Fort Wayne will consider this ordinance in its 
ion on October 4, 1994 and it may be passed as early 
1994, so I would appreciate receiving your response 
sib1e . 


Please call 


me with any questions at 


(219) 


422-7431. 


Very Truly Yours, 


Stanley A. Levine 
Legal Advisor 

c. c. Pamela Carter, State Attorney General 


THE ASSOCIATED CHURCHES 

OF FORT WAYNE AND ALLEN COUNTY, INC. 


602 East Wayne Street, Fort Wayne, Indiana 46802 
(Comer of East Wayne and Monroe Streets) 

(219) 422-3528 


October 4, 1994 


Dear City Council Members, 

VernonR.Graham Since our last discussion about the 

Executive Pastor Tax, the churches of the community have 

BOARD OF DIRECTORS^ ollowing information. 


Storm Water Run-off 
discovered the 


Sharon Banks 
James Bledsoe 
Arthur Brickman 
George Caruso 
Liz Dobynes 
Carolyn Gorom 
Lewis Griffin 
Charles Hatten 
Pearl Hearn 
Paul Holsopple 
Jane Hoylman 
David Humphreys 
Len laquinta 
Bill Johnson 
Dick Jones 
Mel McFall 
John McNaughton 
Mike Nickleson 
Jeannean Raines 
E. H. Redmon 
Jack Scott 
Jack Stark 
Jean Streicher 
Robin Thomas 
Deanna Wilkirson 
Timothy Williams 

STAFF 

Maxine Bandemer 
Linda Elliott 
Nick Elliott 
Ellen Graham 
Ed Pease 


Storm Water Runoff User Fee. ot , o 

Since the very first time that Dr. Bledsoe and I spoke 
to the City Council concerning the Storm Water Runoff User 
Fee, we maintained that it was a tax. We have again and 
again maintained that the State and Federal Constitutions 
exempted Churches from the payment of taxes as a part of the 
Freedom of Religious clause. Yet, as good neighbors under 
protest, we agreed to pay a flat fee as part of a temporary 
ordinance until the Constitutional issues could be resolved. 

In our state as well as national research, just this 
past Friday we have found the latest court decision on User 
Fees and specifically the Storm Water User Fee Tax. On June 
24, 1994 the Florida Appellate Court maintained that a 
special assessment for stormwater services is invalid as to 
religious organizations. They further maintained that 
" ..if services are routinely allowed to become special 
assessments then potentially the exemption of churches from 

taxation will be largely illusory. . 

Therefore, based on the strength of this most recent 
Florida case we again ask the City Council to offer an 
amendment to the Final City Ordinance on Storm Water Runoff 
that would exempt the Churches/Synagogues, Church Schools, 
and any other religious agency or organization. Based upon 
our understanding of Indiana law as to which groups are 
exempt from payment of taxes, we also believe that many, it 
not all, of Fort Wayne’s Not-for-Profit agencies have a 
legal right to exemptions. Yet, this is a matter for their 
Boards of Directors, Executive Directors, and legal 

representatives to examine. , , , , 

We also believe that the total amount that has been 
billed to the churches of our community should be refunded 
for the entire 3 1/2 years of the assessment. This should be 
done be a lump sum check to each congregation, rather than 
as a credit to the utility bills. Thank you for your 
kindness in this matter. 


Sincerely, 

Vernon R. Graham 
Executive Pastor 
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Stormwater Utility Church ERU Analysis 



©Abundant Life Church of God 
2.Acduth Vesholom Congregation 
.Agape Christian Center 
Antioch Baptist Church 
Apostolic Jesus Name Church 
,6 J Assembly of God-State Street 
7. Avalon Missionary Church 
Aldersgate United Methodist 

9. Beacon Heights Brethren 

10. Bethany Presbyterian Church 
Bethel FWB Church 
Bethlehem Lutheran Church 
Bible Baptist Church 
Body of Christ SDA Church 
Broadway Christian Church 
Brookside Ev. Mennonite 
Bethany Lutheran Church 
Calvary Chapel 
Calvary Chapel 

19. Calvary Pentecostal Church 

20. Calvary Presbyterian Church 
21 . Calvary Temple Church 
22. Calvary United Methodist Ch 

C23j) Canaan Baptist Church 

24. Catholic Diocese of Ft. Wayne 41 

25. Christ Methodist Church 
C267 ])Christ Temple Church 

27_^ Christian Praise and Fellow 
Church of Christ-Chestnut St. 
Church of Christ-Leith St. 

Church of Christ-Thurber St. 
Church of Christ-Trick St. 

Church of God-Putnam 
Church of God-Third Street 
Church of God-Tillman 
Latter Day Saints 
Community Baptist Church 
Concordia Lutheran Church 
Cornerstone Christian Church 
Cornerstone Christian School 
Covenant Christian Center 
Crescent Avenue U. M.C. 

Crusaders Church of Ft. Wayne 
Dupree Temple Church of God 
Elmhurst Ch. of the Nazarene 
Emmanuel Baptist Church 
Emmaus Lutheran Church 
Epiphany Lutheran Church 
Epworth Forest U.M.C. 

Evangelical Christian Church 
Evangelical Mennonite Church 
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Fairfield Ch. of Nazarene 
Fairhaven Mennonite Church 
Faith Lutheran Church 
Faith Baptist Church-Gay St. 
Faith U.M.C. ^ .. 

Fellowship Missionary Church 


56. 

First 

57. 

First 

5S_^ 

First 


^First 
'First 

jeu) 

1 First 

62. 

First 

63. 

First 

64. 

First 

First 

cffj 
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First 






Forest Park U.M.C. 

Free Methodist Church 
Friendship Baptist Church 
Fort Wayne Friends 
Fort Wayne Gospel Temple 
Fort Wayne Primitive B.C. 
Fort Wayne Spiritual Science 
Faith and Healing 
Fort Wayne Baptist Temple 
Gethsemane Lutheran Ch. 
Glenwood Ch. of Christ 
Good Hope Baptist Church 
Good Shepherd U.M.C. 

Good Shepherd U.M.C. 

Gospel Lighthouse 
Grace Lutheran Church 
Grace/St. John's 
Grace Temple Church 
Greater Mt. Eria Church 
Greater New Hope 
Grace Brethren Church 
Harvester Missionary Church 
Harvester Word of Life 
Higher Ground Ministries 
Highland Bethel Church 
Holy Ascension Ukranian 
Holy Cross Lutheran 
Holy Scripture Lutheran 
Holy Trinity Church 
Holy Trinity-Smith Street 
House of God-Wayne 
House of the Holy Spirit 
Immanuel Baptist Church 
Islamic Center 
Jehovahs Witness-Abbott 
Jerusalem Baptist Church 
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Jesus Name Church 
Kingdom Hall Church 
King's Chapel Assembly 
Koinonia Christian Center 
Lake Avenue Nazarene 
Living Epistles Apostolic 
Local Christian Church 
Lutheran Church Offices 
Lutheran Ch.-Our Saviors 
Maplewood Mennonite Church 
Matthew 25 Health Clinic 
McKee Street Church of God 
Memorial Baptist Church 
Messiah Lutheran 
Missionary Church Offices 
Mt. Calvary Lutheran 
Mt. Olive Baptist Church 
t. Sinai Baptist Church 
t. Calvary Baptist Church 
New Haven Missionary Church 
New Hope Church 
New Life Christian Center 
Northridge Baptist Church 
Northside Missionary Church 
Oakridge Temple 
Our Mother of Perpetual Hope 
Park Forest Church of God 
Parkwood Church of God 
Peace Lutheran Church 
Peace Lutheran-Crestway 
Pentecostal Church of God 
Pilgrim Baptist Church 
Plymouth Congregational Ch 
Precious Blood Church 
Progressive Baptist Church 
Providence Baptist Church 
Queen of Angels Catholic 
Redeemer Lutheran Church 
Reorganized Church L.D.S. 
Resurrection Lutheran 
Sacred Heart Catholic 
Salem U.C.C. 

Sandpoint Jehovah Witness 
Shepherd of the City-Luth. 
Shiloh Baptist Church 
Simpson U.M.C. 

Society of St. Pius 
South Side Church of God 
South Wayne Baptist Church 
South Wayne U.M.C. 

Spiritual Israel-Douglas 
Spiritual Israel-Fairfax 
Spiritual Church-Divine 
Spring Street Wesleyan 
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Spring Street Wesleyan 
SS Nazarene 
St. Andrew's Catholic 
St. Andrew's Soup Kitchen 
St. Hyacinth's Catholic 
St. John's Orthodox 
St. John's Baptist-Hanna 
St. John's CME Church 
St. John the Baptist Cath. 
St. John's Lutheran Church 
Lutheran Church 
Lutheran Cemet. 
Catholic 
Lutheran 
Catholic 
Lutheran 
Lutheran 


John's 
Johns 
Jude's 
Luke's 
Mary's 
Matthew's 
Michael's 






St. Nicholas Church 
St. Patrick's Catholic 
St. Paul's Catholic 
St. Paul's U.M.C. 

St. Paul's Lutheran 
St. Peter's Catholic 
St. Therese Catholic 
St. Volodymir Ukr 
Star of Bethel Church 
State Street Baptist 
Statewood Baptist 
South Baptist Church 
St. Joseph's U.M.C. 
Tabernacle Baptist 
Taylor University 
Templo El Refugio 
Third Presbyterian Ch. 

Tree of Life Baptist 
Trier Ridge Church 
Trinity Baptist Church 

Nazarene-Stellhorn 
Episcopal Church 
Episcopal Church 
Ev. Lutheran-Decatur 
U.M.C. 

True Love Baptist Church 
Turner Chapel A.M.E. 

Union Baptist Church 
Unitarian Congregation 
United Brethren Parsonage 
United For Christ Christian 
Vineyard South 
Vineyard North 
W.I.N. Ministries 
Warsaw St. Baptist Church 
Waynedale Community Ch. 
Waynedale U.M.C. 


Trinity 
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Trinity 

Trinity 
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West Creighton Christian 
West Main Nazarene 
West Presbyterian Church 
Westfield Presbyterian Ch 
Winchester Road Baptist 
Wings of Deliverance 
Woodview Church of God 
Tabernacle Assembly 


Newly Added Churches: 


213. Fort Wayne Baptist Temple 


214. St. Joseph's U.M.C. 


215. Greater Spirit of Love 



Church of God-Prophecy 



El Lirion De Los Vzlles 
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MEMORANDUM 


To: Greg Purcell 

From: J. Timothy McCaulay, Corporation Counselc^^^ 

Date: October 4, 1994 

Re: Stormwater Fee Ordinance 

You have requested a legal opinion concerning several issues 
raised with respect to pending stormwater fee ordinance. In 
particular, the questions are: 

1. Is the proposed "fee," in reality, a tax? 

2. Are religious institutions, or other charitable 
organizations, exempt from the "fee"? 

3. Can the Common Council exempt religious institutions, or 
other charitable organizations, from the "fee"? 

4. Can the Common Council place religious institutions, or 
other charitable organizations, in a separate category 
with a different fee than similarly situated commercial 
institutions? 

A. The Proposed Stormwater "Fee" Is Not A Tax 

Recently, the Indiana Court of Appeals explained the 
distinction between a "user fee" and a "tax": 

A tax is compulsory and not optional; it entitles the 
taxpayer to receive nothing in return other than the 
rights of government which are enjoyed by all citizens. 

On the other hand, a user fee is optional and 
represents a specific charge for the use of publicly- 
owned or publicly provided facilities or services. 

Ace Rent-A-Car v. Airport Authority (1993), Ind. App., 612 N.E. 2d 
1104, 1108 (citations omitted). 

No Indiana Court has yet ruled on whether or not a stormwater 
drainage fee based upon the amount of impervious surface is a 
"tax." However, courts in Kentucky, Colorado, and Washington have 
ruled that such "fees" are not taxes. See Lo n g . Ru n Baptist Assjn 
v. Sewer District (198 9) , Ky. App., 775 S.W. 2d 520; Zelinqer —Vj_ 
City And County of Denver (198 6), Colo., 724 P. 2d 1356; Teter —v_;_ 












Clark County (1985), Wash., 704 P. 2d 1171. (Copies of these cases 
are attached.). These decisions certainly suggest that an Indiana 
court would reach the same result. After all, the Kentucky court 
used almost the same differentiation between a "user fee" and a 
"tax" as used by the Indiana court in Ace when the Kentucky court 
noted: "A tax is universally defined as an enforced contribution 
to provide for the support of government, whereas a fee is a charge 
for a particular service." Long Run Baptist Ass'n , 775 S.W. 2d at 
522 . 


Moreover, some of the same arguments being made in opposition 
to the proposed Fort Wayne stormwater drainage fee were considered 
and rejected in Long Run Baptist Ass'n , supra . For example, the 
court in Long Run Baptist Ass'n considered and rejected a claim 
that some property owners would receive no benefit from the 
drainage plan because either they have constructed their own system 
or the stormwater run off from their property drains directly into 
a river, noting: 

'We think that in the case of a surface drainage 
improvement area, any property that is part of the 
watershed or drainage basin may properly be considered 
to be benefitted by the project through the general 
improvement of conditions of health, comfort and 
convenience in the area and the resulting general 
enhancement of values in the area.' 

Long Run Baptist Ass'n, 775 S.W. 2d at 522 (quoting Curt is 
Louisville and Jefferson County Metropolitan Sewer District (1958), 
Ky., 311 S.W. 2d 378, 382. The Long Run Baptist Ass'n court also 
rejected a challenge to the rate structure. The Sewer District 
rate structure was based on the "ESU" (Equivalent Service Unit) 
approach assessing a flat rate for residential property and 
assessing the same rate for each 2,500 square feet of impervious 
surface for non-residential property. 775 S.W. 2d at 523. The 
Long Run Baptist Ass'n court found such a rate structure "a 
reasonable and rational classification." Id. Finally, it should 
be noted that the opponents to the stormwater drainage fee did not 
even appeal the trial court determination no religious organization 
was constitutionally exempt from the payment of the fees. IcL. at 
521 ("Furthermore, the court determined that appellant Long Run 
Baptist Association, Inc., had no constitutional exemption from the 
payment of such charges."). 

Furthermore, the Indiana General Assembly has expressly 
authorized the assessment and collection of "user fees from 3.1 . 1 of 
the property of the storm water district for the operation and 
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maintenance of the storm water system. See I.C. 8-1.5-5 7(b) . So 
long as the revenues received, from the "fees" are used for the 
operation and maintenance of the storm water system, the fee is 
clearly a user fee and not a "tax." In fact, the only taxes a 
stormwater district can impose are "special benefit taxes' to pay 
for any bonds issued "to pay for the required property and the 
acquisition, erection, and construction of the proposed work. See 
I.C. 8-1.5-5-21 and I.C. 8-1.5-5-22. It is only these "special 
benefit taxes" that are to be "collected and enforced in the same 
manner as state and county taxes are estimated, entered, and 
enforced." I.C. 8-1.5-5-22(a)(2). 


Thus, under Indiana law, the proposed "fee" is a "user fee" 
and not a tax. 

B. Religious Institutions and Other Charitable Organizations 

Are Not Exempt From the Fee 

Considerable confusion exists as to the source of any 
exemption for religious institutions from state and local property 
taxes. However, the source of these exemptions is not the U. S. 
Constitution, but the various state constitutions. Moreover, in 
Indiana, at least, the exemption is permissive, not mandatory. See. 
Ind. Const. , Art. 10, Sec. 1 (Indiana General Assembly may exempt 
from property taxation property being used for municipal, 
educational, literary, scientific, religious or charitable 
purposes.). Furthermore, this constitutional provision has been 
interpreted to apply only to property taxes under a general levy. 
See Miles v. Department of Treas . (1935), 209 Ind. 172, 199 N.E. 

372. See also 1989 Ind. O.A.G. No. 9. As the Indiana Attorney 
General has explained: "The [General Assembly] must enact 

legislation for property to be tax exempt from property taxation." 
1989 Ind. O.A.G. No. 9 (A copy of this Attorney General Opinion 
is attached.). 

Admittedly, one Florida court has held that churches and 
religious institutions are exempt, under Florida law, from a 
stormwater fee that a Florida community switched from a tax base 

to a special assessment base. See Sarasota County v. _Sarasota 

Church of Christ (June 24, 1994), Fla. App., 1994 WL 278128. (A 

copy of the decision is attached; however, it should be noted that 
the opinion is not a final decision and is still subject to 
revision or withdrawal.) . However, it should be noted that Florida 
has a very narrow definition of "special assessment" that is not 
as broad as the Indiana definition of "user fee." Moreover, the 
revenue from the assessment raised twice as much money as needed 
to maintain and operate the stormwater system. Finally, there was 
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no indication that the "special assessment" was authorized by 
Florida law. Thus, this case has little application to 
interpreting Indiana law. 

The Indiana General Assembly has not enacted any legislation 
exempting any property owner form the stormwater user fees 
authorized by I.C. 8 —1.5—5—7(b) . Therefore, no one is entitled to 
any exemption. 

C. The Common Council Cannot Exempt Religious Institutions, 
Or Other Charitable Organizations from the "Fee" 

Article 10, Sec. 1 of the Indiana Constitution makes it clear 
that only the Indiana General Assembly may exempt municipal, 
educational, literary, scientific, religious or charitable 
organizations from a "tax." Therefore, even if the user fee were 
a "tax," it is the General Assembly that must grant the exemption. 
As the General Assembly has not exempted any property owner from 
the user fee, the Common Council cannot make any exemptions either. 
Moreover, the only exemptions the Common Council could recognize 
would be those exemptions authorized by state law. 

D. The Common Council Cannot Treat Religious Institutions 

Differently From Other Similarly Situated Property Owners 

The Common Council has no authority to place religious 
institutions in a separate fee category. In fact, the Indiana 
Attorney General has previously opined that "a church or religious 
institution may be exempted from tax without violating the 
Establishment Clause of the First Amendment of the United States 
Constitution as made applicable by the Fourteenth Amendment of the 
United States Constitution to the States if educational, literary,, 
scientific or charitable organizations are treated the same.. " 198 9 
Ind. O.A.G. No. 9 (emphasis added). Therefore, if anything is 
unconstitutional under the U.S. Constitution, it would be the 
granting of churches or religious institutions a rate more 
favorable than similarly-situated institutions. 

Conclusion 


1. Under Indiana law, the proposed stormwater drainage fee is not 
a "tax." 

2. Churches and religious institutions are exempted from the 
payment of state and local taxes based not on the U. S. 
Constitution, but based on state constitutions. 
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3. The Indiana Constitution permits, but does not require, the 
Indiana General Assembly to exempt churches and similar 
organizations from certain property taxes. 

4. The Indiana General Assembly has not exempted churches and 
religious organizations from the payment of stormwater 
drainage fees established pursuant to I.C. 8-1.5-5-7 (b) . 

5. The Common Council cannot exempt organizations from the 
payment of the stormwater drainage user fee not exempted under 
state law. 

6. It would violate the Establishment Clause of the First 
Amendment to provide churches and religious organizations a 
rate more favorable than other similarly-situated 
organizations. 
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Any application for reinstatement shall 
he governed by SCR 3.520 or any subse¬ 
quent amendment thereto. The costs of 
the investigation initiated by the Inquiry 
Tribunal and all other disciplinary proceed¬ 
ings shall be paid by Martin in accordance 
with SCR 3.520(1) and SCR 3.480(3) and the 
investigation and disciplinary proceedings 
shall be terminated. Martin shall comply 
with the provisions of SCR 3.390 regarding 
notice to all courts in which he has matters 
pending. He shall also notify all clients in 
writing of his inability to continue to repre¬ 
sent them and shall furnish photostated 
copies of the letters of notice to the Di¬ 
rector of the Kentucky Bar Association. 

All concur. 


(o ( umaHiumuHy 


LONG RUN BAPTIST ASSOCIATION, 
INC.; Cebert C. Blalre; Jefferson 
County Farm Bureau, Inc.; and Carl 
Dreisbach, Inc., Appellants, 


LOUISVILLE AND JEFFERSON COUN¬ 
TY METROPOLITAN SEWER DIS¬ 
TRICT; Comprehensive Storm Water 
Drainage Authority; City of Louisville, 
Kentucky; Board of Aldermen of the 
City of Louisville; Jefferson County, 
Kentucky; and Fiscal Court of Jeffer¬ 
son County, Kentucky, Appellees. 

No. B8-CA-I242-MR. 

Court of Appeals of Kentucky. 

June 23, 1989. 

Case Ordered Published by 
Court of Appeals Aug. 18, 1989. 


Property owners filed declaratory 
judgment action challenging service charge 
imposed to form storm water drainage pro¬ 
gram. The Jefferson Circuit Court, Olga 
S. Peers, J., entered summary judgment 


for municipality, county, and metropolitan 
sewer district, and property owners appeal¬ 
ed. The Court of Appeals, Gudget, J. ( held 
that: (1) summary judgment was warrant- 
ed; (2) service charge was not a tax; and 
(3) service charge was not invalid for lack 
of uniformity. 

Affirmed. 


1. Judgment «=>185.3(20) 

Municipality was properly accorded 
Ruminary judgment in 3uit brought by user 
of municipal storm water drainage system 
to challenge special charge imposed by mu¬ 
nicipality; municipality had satisfied bur¬ 
den of establishing there were no material 
issues of fact by showing that single issue 
was whether charge was a tax. 

2. Drains «=68 

Storm water drainage fees were valid 
charge for particular service, and not a tax 
involving an enforced contribution to pro¬ 
vide for support of government. KRS 76.- 
090. 


3. Drains «=>69 

Special service charge for flood and 
storm water drainage services did not vio¬ 
late statute and State Constitution by being 
nonuniform, when commercial property 
was charged $1.75 per 2,500 square feet of 
impervious surface and residential property 
was charged flat $1.75. KRS 76.090, 76.- 
090(l)(d), (2); Const. § 3. 


Gary L. Napier, Louisville, for appel¬ 
lants. 

Laurence J. Zielke, Lawrence L. Pedley, 
Michael W. Lowe, Frank G. Simpson, HI, 
Louisville, for Louisville and Jefferson 
County Metropolitan Sewer Dist., and Com- 
prehensive Storm Water Drainage Authori- ^ 
ty. 

James K. McCrorey, N. Scott Lillyt 
Louisville, for Fiscal Court of Jefferson 
County, Ky. ■ 1 

Winston E. King, J. David Morris, Louis¬ 
ville, for City of Louisville. 
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LONG RUN BAPTIST ASS’N v. SEWER DIST. 

Cite aa, Ky.App., 


Before GUDGEL, LESTER and 
WILHOIT, JJ. 

GUDGEL, Judge: 

This is an appeal from a judgment en¬ 
tered by the Jefferson Circuit Court. Ap¬ 
pellants contend that the court erred by 
granting a summary judgment, by adjudg¬ 
ing that a certain drainage charge collected 
by appellees is not a tax, by adjudging that 
the charge does not violate KRS 76.090 and 
by failing to certify this action as a class 
action. We disagree with all of appellants' 
contentions. Hence, we affirm. 

On October 5, 1987, appellants filed a 
declaratory judgment action challenging 
the constitutionality of a "service charge" 
imposed to fund the storm water drainage 
program developed by Louisville and Jef¬ 
ferson County Metropolitan Sewer District 
(MSD) in cooperation with the city of Louis¬ 
ville and Jefferson County. The charge, 
which was implemented on January 1, 
1987, is $1.75 per month for single and two 
family residences and $1.75 per 2,500 
square feet of impervious surface for com¬ 
mercial and industrial property. 

The comprehensive county-wide drainage 
program was the culmination of several 
years ilf public hearings, enactment of rate 
schedules, annexations, ordinances and res¬ 
olutions. In 1984 MSD appointed a com¬ 
mittee to develop a plan and finance pack¬ 
age to address water quality issues in 
l/Ouisville and Jefferson County. In its 
final report, the committee proposed the 
establishment of a single authority to be 
responsible for maintaining and improving 
the county's storm water drainage facilities 
with revenues for its operation to be de¬ 
rived from user fees. Thereafter, pursuant 
to the Interlocal Cooperation Act, KRS 65.- 
210-300, the city of Louisville and Jeffer¬ 
son County transferred custodianship of 
their drainage facilities to MSD, and MSD 
was designated as the responsible agency 
for flood and storm water drainage servic¬ 
es. 1 

'• Legislation (Senate Hill No. 377) was intro¬ 
duced before the 1986 General Assembly lo 
streamline the process for making MSD respon¬ 
sible for a county-wide drainage program. This 
w ould have avoided I he necessity of MSD hav- 
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Appellants sought to certify this action 
as a class action,, which the court denied 
pending further discovery. Thereafter ap¬ 
pellees filed motions for summary judg¬ 
ment. On April 26, 1988, the court entered 
a summary judgment in favor of MSD, and 
on May 9 entered a summary judgment in 
favor of the city of Louisville and Jefferson 
County. The court adjudged that the 
charge collected for storm water drainage 
services was not a tax, that the classifica¬ 
tion of the users of the system was reason¬ 
able and that the chnrge was uniform in its 
application. Furthermore, the court deter¬ 
mined that appellant Long Run Baptist As¬ 
sociation, Inc., had no constitutional exemp¬ 
tion from the payment of such charges. 
This appeal followed. 

[1] First, appellants contend that the 
court’s summary judgment was "prema¬ 
ture and inappropriate.” Specifically, ap¬ 
pellants suggest that because the court 
denied their motion to compel MSD to an¬ 
swer certain interrogatories, evidence es¬ 
tablishing issues of material fact was in the 
exclusive possession of appellees. MSD, 
on the other hand, maintains that at the 
time it filed a motion for summary judg¬ 
ment, on January 22, 1988, it "shouldered 
the initial burden of establishing the appar¬ 
ent non-existence of any issue of material 
fact," Mooser v. Mason, Ky., 416 S.W.2d 
355, 357 (1967), and that it was then incum¬ 
bent on appellants to submit countervailing 
evidence. We agree. 

In granting summary judgment the court 
determined that MSD "made a sufficient 
showing of a lack of a genuine issue of 
material fact on the crucial issue under 
consideration." Blue Cross and Blue 
Shield of Kentucky, Inc. v. Baxter, Ky. 
App., 713 S.W.2d 478, 479 (1986). As we 
see it, the crucial issue here was whether 
the service charge collected by MSD is a 
tax. Although other issues of fact may 
have existed, they were not material, rele¬ 
vant, or essential to resolving the crucial 

Ing to annex areas and having to contract inde¬ 
pendently with cities of the fourth class. When 
this proposed legislation was not enacted Into' 
law, an interlocal Agreement was opted for in- 
stead. 
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issue. We conclude, therefore, that sum¬ 
mary judgment was proper. 

[2] Next, appellants argue that the 
court erred by adjudging that MSD's ser¬ 
vice charge is not a tax. We disagree. 
There is no dispute that pursuant to KRS 
76.090 MSD can establish and impose 
charges for services rendered. However, 
MSD has no power to levy taxes. KRS 
76.140. Indeed, taxation is a legislative 
function which if delegated to MSD would 
violate Sections 27 and 28 of the Kentucky 
Constitution. Therefore, if MSD’s drain¬ 
age charge is determined to be a tax, it 
must be adjudged to be illegal. 

A tax is universally defined as an en¬ 
forced contribution to provide for the sup¬ 
port of government, whereas a fee is a 
charge for a particular service. Dickson v. 
Jefferson County Board of Education 
311 Ky. 781, 225 S.W.2d 672 (1950), Appel¬ 
lants contend that MSD’s charge has no 
rational relationship to a benefit received 
and, therefore, is a tax. 

MSD was created under an enabling act. 
Acts of 1946, Ch, 104, now Chapter 76. In 
Veail *'• Louisville and Jefferson County 
Metropolitan Sewer District, 303 Ky. 248, 
197 S.W.2d 413, 418 (1946), the supreme 
court held the Act to be constitutional and 
stated that "the Act provides for no tax 
whatever. Charges for sewer service are 
not taxes anymore than are bridge tolls or 
water rents." Although the court in Veail 
was concerned only with sewer charges, it 
nevertheless upheld the constitutionality of 
(lie Act which provides for the district ”[t]o 
have jurisdiction, control, possession, and 
supervision of the existing sewer and 
drainage system." KRS 76.080. Rates, 
rentals and charges are governed by KRS 
76.090(1) which provides that ”[t]he district 
mny establish a schedule of rates, rentals 
and charges, to be collected from all the 
real property within the district area served 
by the facilities of the district ....” Fur¬ 
thermore, KRS 76.100 provides that the 
district has the duty "to rehabilitate, con¬ 
struct, improve and extend any sewer and 
drainage systems...." (Emphasis add¬ 
ed.) 


Appellants dismiss the cases relied on by 
appellees and the court as being of little 
benefit because they are cases in which 
sewer fees, not drainage fees, were upheld. 
Appellants contend that the benefits de^ 
rived from sewers are capable of accurate 
measurement and are clearly different 
from the benefits derived from storm wa¬ 
ter drainage facilities, which they allege 
are incapable of measurement. Appellants 
urge that the benefit from the drainage 
system is an indirect benefit, similar to the 
indirect benefit citizens receive from fire 
protection, and therefore that the charge 
imposed by MSD is a tax in disguise. 

Further, appellants argue that there are 
some property owners who receive no bene¬ 
fit from the plnn because they have con¬ 
structed their own system or because the 
storm water run off drains from their prop¬ 
erty directly into the Ohio River. How¬ 
ever, similar arguments were presented 
and rejected in Curtis v. Louisville and 
Jefferson County Metropolitan Sewer 
District, Ky., 311 S.W.2d 378 (1958), where 
property owners argued that KRS 76.260 
(which was later repealed) was unconstitu¬ 
tional because it established a conclusive 
presumption that all land within a designat¬ 
ed surface drainage improvement area 
would receive some benefit. Because some 
property was at an elevation high enough 
to provide a vested right to the free flow of 
surface water, property owners argued 
that such property could not be benefited 
by the improvement. The court disagreed. 

We think that in the case of a surface 
drainage improvement area, any proper¬ 
ty that geographically is a part of the 
watershed or drainage basin may proper¬ 
ly be considered to be benefited by the 
project through the general improvement 
of conditions of health, comfort and con- 
venience in the area and the resulting 
general enhancement of values in the 
area. The circuit court held that all 
property m the area could be deemed to 
be benefited, and we affirm that holding. 

Id. at 382. 

Appellants rely heavily on West Tennes¬ 
see Flood Control & Soil Conservation 
District v. Wyatt. , 193 Tenn. 666, 247 


LONG RUN BAITIST 

Cit* Ky.App, 

S.W.2d 56 (1952), to support their conten¬ 
tion that MSD’s drainage plan is unconsti¬ 
tutional. In Wyatt the Supreme Court of 
Tennessee struck down as unconstitutional 
a statute which provided for the appoint¬ 
ment of a commission to manage and con¬ 
trol the West Tennessee Flood Control and 
Soil Conservation District and authorized 
the commission to make "special assess¬ 
ments” against the land within the district 
which was benefited and "to provide reve¬ 
nue for tbe operation of said District.” Id. 
247 S.W.2d at 57. Pursuant to this statute, 
tbe commissioners levied a charge of fifty 
cents per acre for the year 1950 upon lands 
located within the drainage area. The 
landowners sued. The court held that the 
statute was an unlawful delegation of the 
taxing power because the statute provided 
that the assessment could be used for gen¬ 
eral purposes or for a purpose which bears 
no relation to projects designed to benefit 
lands lying within a particular drainage 
district. Similarly appellants maintain that 
revenue raised from MSD’s drainage 
charge is used for general government 
functions, not to benefit the land sustain¬ 
ing the burden. We find nothing in the 
record to support this contention, however. 
Appellees, on the other hand, cite us to two 
cases wherein drainage charges similar to 
the charge imposed by MSD were upheld. 
Teter v. Clark County, 104 Wssh.2d 227, 
704 P.2d 1171 (1985); Zelinger v. City and 
County of Denver, 724 P.2d 1356 (Colo. 
1986). 

Since Chapter 76 clearly gives MSD ex¬ 
press authority to impose a service charge 
to fund its comprehensive county-wide 
drainage system, and our supreme court 
has held Chapter 76 to be constitutional in 
all respects, Veail. supra, we affirm the 
trial court's ruling that the ciiarge at issue 
is not a tax. 
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fair and reasonable, whether similar or dis¬ 
similar to those enumerated [in KRS 76.- 
090(a-c) J, except that the schedule shall be 
uniform for all residential property.” In 
addition, KRS 76.090(2) provides that the 
"schedules shall be uniform for all proper¬ 
ty falling within the same classification.’’ 

Appellants contend that a uniform 
charge would require that each property 
owner pay a flat rate on the actual amount 
of impervious surface of his property. 
MSD’s service charge was applied to two 
classes of property; class A being one and 
two family residential properties and class 
B being ail other developed property. The 
basis for the rate structure selected by 
MSD was the "ESU” approach. An ESU 
or equivalent service unit is the measure of 
impervious ground cover for a typical sin¬ 
gle family residential property and is used 
by MSD in assessing the drainage service 
charges for each parcel of property. MSD 
charges $1.76, which represents I ESU, for 
each single and two family residence and 1 
ESU per 2,500 square feet of impervious 
surface for commercial or industrial prop¬ 
erty. Contrary to appellants' argument, 
we agree with the trial court that this is s 
reasonable and rational classification and 
that it is uniform for r! 1 residential proper¬ 
ty- 

Indeed, in Louisville and Jefferson 
County MSD v. Joseph E. Seagram and 
Sons, 307 Ky. 413, 211 S.W.2d 122 (1948), a 
similar case, our supreme court held that 
MSD could properly charge property own¬ 
ers outside the city 60% more than it 
charged for similar service inside the city. 
"[A] system of classification founded upon 
a natural and reasonable basis, with a logi¬ 
cal relation to the purposes and objectives 
of lire authority granted, does not offend 
the principle of equal rights under law." 
Id. 211 S.W.2d at 125; Zelinger, 724 P.2d 


[31 Next, appellants argue (hat the ser¬ 
vice charge is not uniform and therefore 
violates KRS 76.090 and the equal protec¬ 
tion clause of the Constitution. KRS 76.- 
090(l)(d) provides that the schedule of 
rates, rentals, and charges "may be deter¬ 
mined by the district on any basis or classi¬ 
fication which tlie district determines to he 


at 1359-60. 

Lastly, appellants contend that the court 
erred in failing to certify this action as a 
class action. We disagree. On December 
10, 1987, the court entered an order which 
denied appellants’ motion to certify this 
action as a class action "at this time to 
allow tlie defendants to take depositions 
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port of Dependents Act, a Florida court 
ordered that the obligor could avoid extra¬ 
dition from Florida as long as he paid 
$75.00 a month on the Kentucky judgment. 
Hamilton, 476 S.W.2d at 199 n. 2. The 
Florida order did not modify the Kentucky 
judgment and arrearages continued to ac¬ 
crue under the Kentucky judgment. Id. at 
200. Hamilton does not hold that KRS 
407.350, by itself, bars modification of a 
prior support order. 

KRS 407.350 is taken from the 1960 Uni¬ 
form Reciprocal Enforcement of Support 
Act § 30. Under this version of the Act, 
courts have been divided over whether a 
responding court may modify a support 
order of a sister state. W. Brockelbank, 
Interstate Enforcement of Family Sup¬ 
port, 65-66 (F. Infausto 2d ed. 1971). The 
1968 Act amended this section (renumbered 
to Section 31) to read that a subsequent 
order does not nullify a prior order "unless 
specifically provided by the ... Court" 
The 1968 Act § 31, not adopted by Ken¬ 
tucky, attempts to settle the controversy 
by allowing a responding court to modify 
prior support orders. Id. at 67. 

We believe that KRS 407.420 evinces an 
intent that in an action pursuant to KRS 
407.180 a Kentucky court should not in¬ 
crease the support provisions made in a 
prior order. This statute provides as fol¬ 
lows: 

Effect of pending or prior actions or 
proceedings on actions under this chap¬ 
ter. A responding court shall not stay 
the proceeding or refuse a hearing under 
this chapter because of any pending or 
prior action or proceeding for divorce, 
separation, annulment, dissolution, habe¬ 
as corpus, adoption, or custody in this or 
any other state. The court shall hold a 
hearing and may issue a support order 
pendente lite. In aid thereof it may re¬ 
quire the obligor to give a bond for the 
prompt prosecution of the pending pro¬ 
ceeding. If the other action or proceed¬ 
ing is concluded before the hearing in 
the instant proceeding and the judg¬ 
ment therein provides for the support 
demanded in the complaint being 
heard the court must conform Us order 
to the amount allowed in the other 
action or proceeding. Thereafter the 


court shall not stay enforcement of its 
support order because of tiie retention of 
jurisdiction for enforcement purposes by 
the court in the other action or proceed¬ 
ing. (Emphasis added.) 

Although the appellants argue that this 
statute applies only where there are two 
contemporaneous actions for support pend¬ 
ing,^ the plain wording of the statute Is not 
so limited. But oven if it were, this statute 
nevertheless shows an intent that the 
amount of support set by the responding 
court should conform to that set by the 
other court. A reading of this statute com¬ 
pels us to conclude that a responding court 
of this state may not increase the amount 
of support set by a prior decree in an 
URESA action initiated by the filing of a 
complaint in the initiating court in the obli¬ 
gee's home state. 

[2,3] However, the obligee is not with¬ 
out a remedy in a Kentucky court to seek 
an .increase in support provisions. The obli¬ 
gee may register a foreign support order 
with the circuit clerk. KRS 407.460-407.- 
460. After a foreign support order is reg¬ 
istered, it is "treated in the same manner 
as a support order issued by a court of this 
state. It has the same effect and is subject 
to tiie same procedures, defenses, and pro¬ 
ceedings for reopening, vacating, or stay¬ 
ing as a support order of this state and 
may be enforced and satisfied in a like 
manner.” KRS 407,480. Thus, after a for¬ 
eign support order is registered, the obli¬ 
gee may seek modification in the circuit 
court of the order pursuant to the stan¬ 
dards of KRS 403.250. Requiring registra¬ 
tion to seek a modification of a prior sup¬ 
port order still comports with the purposes 
of URESA, that is, to provide an efficient 
method of enforcing support duties be¬ 
tween jurisdictions. The county attorney 
represents the obligee, KRS 407.470(1), and 
tiie obligee would not be required to travel 
to Kentucky. 

The circuit court judgment is affirmed. 
All concur. 
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Clio •» 773 S.w.rd 5J7 (Mo.App. 19!?) 

William L. Webster, Atty. Gen., John 
James Allen JACKSON, Appellant, Munson Morris, Elizabeth L. Ziegler, AbsL 

Attys. Gen., Jefferson City, for respondent. 


STATE of Missouri, Respondent. 

No. 65574. 

Missouri Court of Appeals, 

Eastern District, 

Division One. 

June 20, 1989. 

Motion for Rehearing and/or Transfer 
to Supreme Court Denied Aug. 1, 1989. 

Prisoner filed motion for postconvic¬ 
tion relief. The Circuit Court of St. Louis 
County, Robert W. Saitz, J., denied the 
motion after an evidentiary hearing, and 
movant appealed. Tiie Court of Appeals, 
Crist, J., held that: (1) motion court did not 
err in failing to make findings of fact and 
conclusions of law on issues which movant 
did not present at evidentiary hearing, and 
(2) defense counsel was not Ineffective for 
not playing tape-recorded conversions of 
movant to him prior to trial. 

Affirmed. 

1. Criminal Law $=>998(18) 

Postconvictipn motion court did not err 
in failing to make findings of fact and 
conclusions of law on issues which movant 
raised in his pro se and amended motions, 
but which he did not present at evidentiary 
hearing. V.A.M.R. 27.26 (Repealed). 

2. Criminal Law «=>641.13(2) 

Counsel was not ineffective for not 
playing tape-recorded conversations of de¬ 
fendant to him prior to trial, despite defen¬ 
dant’s allegation that counsel would have 
discovered that defendant's voice was al¬ 
tered; defendant failed to present any evi¬ 
dence, other than his own speculation, to 
show that it was not his voice on tapes or 
what incriminating statements on the tape 
were altered. U.S.C.A. Const.Amend. 6. 


Joseph W. Downey, Holly G. Simons, St. 
Louis, for appellant. 


CRIST, Judge. 

Movant appeals the denial of his Rule 
27,26 motion after an evidentiary hearing. 
We affirm. 

Movant was convicted, after a jury trial, 
of delivery of a Schedule I controlled sub¬ 
stance, Phencyclidine (PCP), in violation of 
§ 196.020, RSMo 1978, and sentenced to 
life imprisonment as a persistent offender 
pursuant to § 196.200.1(6), RSMo 1978. 
Movant's conviction and sentence were af¬ 
firmed on appeal. See Stale v. Jackson, 
731 S.W.2d 348 (Mo.App.1987). 

Movant first asserts the motion court’s 
findings of fnct and conclusions of law are 
insufficient because the court failed to ad¬ 
dress all of the claims movant raised in his 
pro se and amended motions, specifically 
whether movant’s conviction was consist 
ent with the indictment, and whether mov¬ 
ant was entrapped. Movant cites us to 
Fields v. State, 572 S.W.2d 477, 483 (Mo. 
banc 1978). 

Movant filed a pro se Rule 27.26 motion 
alleging his conviction should be vacated on 
grounds of: (1) ineffective assistance of 
counsel; (2) two points stating movant’s 
conviction was not for the crime for which 
he was indicated; (3) movant as a matter of 
law was entrapped; (4) movant was preju¬ 
diced by the admission of a tape recording 
which movant contended was inadmissible 
evidence; and (5) movant’s sentence was 
illegally enhanced because the court ap¬ 
plied the wrong statute. 

Movant was appointed counsel, who filed 
an unverified amended motion, which incor¬ 
porated by reference all allegations movant 
made in his pro se motion. The amended 
motion alleged: (1) movant’s trial counsel 
was ineffective for failing to object to evi¬ 
dence that was beyond the scope of the 
indictment; (2) counsel was ineffective for 
failing to object to the State’s opening 
statement as argumentative; (3) counsel 
was ineffective for failing to object to the 
introduction of the tape recordings because 
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§ 18—1(5—102(3), 8 C.R.S. (1985 Supp.) (em¬ 
phasis added). The defendant claims the 
statute is vague as to whether his conduct 
was criminal. He objects particularly to 
the modifying phrases "but not limited to 
and "precious or semiprecious metals or 
stones” contained within the definition of 
"valuable article" under section 18-16- 
102(7)(a). Similarly, the defendant objects 
to the phrases "such metals as” and "not 
limited to" contained within the definition 
of "precious or semiprecious metals or 
stones" under section 18-16-102(3). 

[2] The defendant was charged with 
not adequately identifying pieces of silver. 
Silver is specifically enumerated as a pre¬ 
cious or semiprecious metal which in turn 
is contained within the definition of a valu¬ 
able article. Accordingly, we hold that the 
trial court erred when it ruled that the 
term, "valuable article” under section 18- 
16-102(7)(a), 8 C.R.S. (1985 Supp.), was not 
adequately defined as to the defendant and 
that the criminality of the defendant s con¬ 
duct was left to subjective interpretation of 
law enforcement agents. The statute 
clearly gave the defendant adequate warn¬ 
ing that the purchase of silver items was a 
metal within the scope of the statute’s 
record-keeping and reporting requirements. 

III. 

(3,4) The defendant’s challenge to the 
term "reasonable time" in section 18-16- 
105(3) is clearly precluded by the general 
rule that constitutional challenges to stat¬ 
utes or portions of statutes will not be 
considered if raised by a party not affected 
by the alleged defects. People v. Kibel, 
701 F.2d 37 (Colo.1985); People v. Brown, 
632 P.2d 1025 (Colo.1981); People v. Turn- 
barello, 623 P.2d 46 (Colo.1981). Section 
18-16-105(3) formed no part of the basis 
for the prosecution of the defendant. Nor 
does this case present any circumstances 
that would bring the defendants attack on . 
the term "reasonable time" within one of 
the limited exceptions to the general rule. 
Cf People ex rel. Tooley v. 7,15 Enel Col- 
fax, Inc., 697 P.2d 348 (Colo.1985) (In first 
amendment cases, party may assert invalid¬ 
ity of statute that might chill constitution¬ 
ally protected expression of others, even 


though statute could be constitutionally ap¬ 
plied to party before the court). 

Section 105 provides that the purchaser 
of valuable articles shall keep a register 
that shall contain the records of certain 
specified information, and the register shall 
be made available “(3).... to any peace 
officer for inspection at any reasonable 
time." The defendant was not charged 
with having denied a peace officer's access 
to his register, and, therefore, the defend¬ 
ant does not have standing to challenge 
that portion of the Act. 

In conclusion, the defendant does not 
have standing to challenge provisions of 
the statute under which he is not charged. 

•Judgment is reversed, and the trial court 
is ordered to reinstate the counts against 
the defendant. 

(o ( m iiumui }»uh ) 


Morris ZELINGER and Thelma Zclinger. 
David Goldstein and Sylvia Goldstein: 
General Air Service & Supply: Wnzee 
Electric Co.; Advance Neon Sign Com¬ 
pany; Abe E. Hoffman and Florence 
Hoffman; Denver Motel Enterprises, 
Inc.; by themselves and on behnlf of all 
other persons similarly situated, Plain- 
liffs-Appellnnts, 

v. 

The CITY AND COUNTY OF DENVER, a 
municipal corporation of the State of 
Colorado; the City Council of the City 
and County of Denver and Us Mem¬ 
bers, Individually and ns Council-Per¬ 
sons; and Harold V. Cook, as Manager 
of Public Works of said City nnd Coun¬ 
ty of Denver, Defendnnts-Appeilees. 

No. 84SA508. 

Supreme Court of Colorado, 

En Banc. 

Sept. 8, 1986. 

Class of property owners appealed de¬ 
cision of the District Court, City and County 
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of Denver, Daniel B. Sparr, J., upholding 
constitutionality of city ordinance. The Su¬ 
preme Court, Vollack, J., held that: (1) 
storm drainage service charge was special 
assessment and not tax, and (2) storm drain¬ 
age service charge scheme did not violate 
equal protection. 

Affirmed. 

1. Taxation ®=1 

"Ad valorem property taxes” are in¬ 
tended to raise revenue to defray general 
expenses of taxing entity. 

See publiealion Words and Phrases 
for other judicial constructions and 
definitions. 

2. Taxation *=40(2) 

Special assessments are not included 
within coverage of uniformity of taxation 
clause of Constitution. Const. Art. 10, § 3. 

3. Municipal Corporations *=405 

"Special assessments” are charges im¬ 
posed for purpose of financing local im¬ 
provements,' and to qualify as special as¬ 
sessment charge must be directed against 
users of improvement, and revenue derived 
from charge must be applied only to main¬ 
tenance, operation, or development of im¬ 
provement. 

i See publication Words and Phrases 
’■ for other judicial constructions and 
definitions. 

4. Taxation *=40(2) 

Storm drainage service charge which 
did not raise revenue for general municipal 
purposes as sole or principal objective was 
special assessment not subject to uniform¬ 
ity of taxation requirement of Constitution 
where use of funds raised was restricted 
by applicable ordinance. Const. Art. 10, 
§ 3. 

5. Municipal Corporations *=712 

Standard of review in determining 
whether storm drainage service charge or¬ 
dinance was constitutional wits rational-ba¬ 
sis test where ordinance neither adversely 
affected fundamental right or disadvan¬ 
taged suspect class, and where governmen¬ 
tal interest in maintaining and improving 


storm drainage facilities was unquestioned. 
U.S.C.A. Const.Amends. 5, 14. 

fi. Constitutional Lnw *=229(3) 

Equal protection clauses do not autho¬ 
rize invalidation of assessment scheme cho¬ 
sen unless it is without rational foundation. 
U.S.C.A. Const.Amends. 5, 14. 

7. Municipal Corporations *=712 

Use of ratio of impervious to pervious 
surface in city ordinance to determine prop¬ 
erty owners' storm drainage service 
charges was accurate indicator of storm 
drainage costs and thus rationally related 
to legitimate governmental interest of op¬ 
erating, maintaining, improving and replac¬ 
ing city’s storm drainage facilities, even 
though property owners proposed that 
amount of impervious land surface should 
be sole determinative of storm drainage 
service charge. 


Goldstein & Armour, P.C., James H. 
Downey, Alan A. Armour, Denver, for 
plain tiffs-appeilants. 

Stephen H. Kaplan, City Atty., Steven J. 
Coon, Asst. City Atty., Denver, for defend- 
ants-appellees. 

VOLLACK, Justice. 

Plain tiffs-appeilants, members of a class 
action suit, appeal the judgment of the 
district court upholding the constitutionali¬ 
ty of the City and County of Denver Munic¬ 
ipal Ordinance No. 160, Series of 1980 
[hereinafter referred to as "Ordinance"]. 
The plaintiffs-appellants claim the Ordi¬ 
nance, which deals with storm drainage 
facilities and the fees and service charges 
therefor, unconstitutionally denies equal 
protection and due process guarantees to 
property owners. They also contend the 
Ordinance is an unconstitutional property 
tax. We disagree and affirm the district 
court. 

I. 

In 1980, the City Council of Denver en¬ 
acted Ordinance 160. It includes a provi¬ 
sion for a service charge to ali owners of 
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property in the County to pay for the oper¬ 
ation, maintenance, improvement and re¬ 
placement of the City's storm drainage fa¬ 
cilities. The charge is based on the ratio of 
impervious to pervious land surface. Im¬ 
pervious surface is surface which has been 
improved so it no longer absorbs and de¬ 
lays rainfall runoff. The higher the ratio 
of impervious to pervious surface, the 
greater the charge per square foot.' The 
Ordinance also sets a minimum service 
charge of $3.70 for each lot on which there 
is impervious surface. 

Plaintiffs-appellants are owners of resi¬ 
dential and commercial properties within 
the City and County of Denver. They ap¬ 
pear on behalf of themselves and other 
similarly situated property owners who 
have paid, or may be required to pay, storm 
drainage charges pursuant to the Ordi¬ 
nance. The trial court certified this matter 
as a class action, and notice was given by 
publication. None of the parties disputed 
any issues of fact and, pursuant to stipula¬ 
tion, the trial court treated the matter as if 
cross motions for summary judgment had 
been filed based upon a purely facial chal¬ 
lenge to the Ordinance. 

The trial court held that the Ordinance 
was rationally related to a legitimate state 
purpose of financing the maintenance and 
construction of new storm sewers. It also 
held that the Ordinance was a service 
charge and not an unconstitutional tax. 
We affirm. 

II. 

(1) The plaintiffs argue that the storm 
drainage service charge is a nonuniform 


tax in violation of article X, section 3, of 
the Colorado Constitution, which provides 
that "|a]ll taxes shall bo uniform upon each 
of the various classes of real and personal 
property located within the territorial limits 
of the authority levying the tax...." We 
have long recognized that the uniformity 
requirement of article X, section 3 applies 
only to ad valorem property taxes. See, 
e.g., Cherry Hills Farms, Inc. v. City of 
Cherry Hills Village, G70 P.2d 779 (Colo. 
1983); Ochs v. Town of Hoi Sulphur 
Springs, 138 Colo. 456, 407 P.2d 677 (1965); 
Public Utilities Commission v. Manley, 
99 Colo. 153, 60 P.2d 913 (1936); Denver 
CUy Railway v. Cily of Denver, 21 Colo. 
350, 41 P. 826 (1895). A hallmark of such 
taxes is that they are intended to raise 
revenue to defray the general expenses of 
the taxing entity. See Ochs, 158 Colo, at 
460, 407 P.2d at 679-80; Western Heights 
Rand Corp. v. City of Fori Collins, 146 
Colo. 464, 362 P.2d 155 (1961). 

[2,3] "Special assessments” are not in- 
eluded within the coverage of the uniform¬ 
ity clause of article X, section 3. Special 
assessments are charges imposed for the 
purpose of financing local improvements. 
To qualify as a special assessment, a 
charge must be directed against the users 
of an improvement, and the revenue de¬ 
rived from the charge must be applied only 
to the maintenance, operation, or develop¬ 
ment of the improvement. See Reams v. 
City of Grand Junction, 676 P.2d 1189 
(Colo. 1984); Ochs, 158 Colo, at 460, 407 
P.2d at 679-80. 

In Loup-Miller Const. Co. v. CUy and 
County of Denver, 676 P.2d 1170 (Colo. 


I. Depending on the ratio of Impervious to pervi- 
ous land surfaces, the Ordinance places proper¬ 
ties in one of ten "ratio groups." Correlated 
with each ratio group Is a charge Tor each one 
hundred square feet of impervious surface on 
the property. The method Tor calculating the 
charge thus involves 1) determining the ratio of 
impervious to pervious surface on a parcel of 
land; 2) assigning the parcel to the appropriate 
ratio group; and 3) multiplying the drainage 
service charge per one hundred square feel by 
the number of one hundred square fool units of 
impervious surface on the properly. § .5-2. 

The ratio groups and their associated charges 
are set out in section .6 as follows: 


Ratio G 

roup 

0 

to 

.10 

.11 

to 

.20 

.21 

to 

.30 

.31 

to 

.40 

.41 

to 

.50 

.51 

to 

.60 

.61 

to 

.70 

.71 

to 

.80 

.81 

to 

.90 

.91 

to 

i.00 


Rate of Charge 
(Per 100 square feet 
of im pervious surf ace) 
$0.37 
0.47 
0.57 
0.67 
0.77 
0.77 
0.87 
0.97 
1.07 
1.17 
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1984), we held that the sanitary sewer 
charge "ordinances did not impose taxes, 
but set fees, as authorized by section 31- 
35-402(l)(0, C.R.S. (1977, Repl. Vol. 12) and 
section C4.12 of the Denver Charter. ('The 
council shall fix the rates for the service to 
be rendered by each such public utili¬ 
ty....’)." Id, at 1175-76. Here, the City 
of Denver relies on precisely the same stat¬ 
ute and charter provision as was relied 
upon in Loup-Miller. In City of Arvada v. 
CUy and County of Denver, 663 P.2d 611 
(Colo. 1983), we held that while the imposi¬ 
tion of a development fee as such was not 
authorized in section 31-35-402(l)(0, 12 
C.R.S. (1977), such a charge was within the 
general contemplation of this "broadly 
worded statute.” Id. at 614. Further¬ 
more, we stated that: 

[T]he General Assembly intended to give 
municipalities broad, general powers to 
construct, improve and extend all tbe fa¬ 
cilities necessary to operate a viable wa¬ 
ter system, and that this power includes 
authorization to accumulate a fund for 
future development. There is no indica¬ 
tion that municipalities are limited to the 
use of revenue bonds to finance future 
acquisition and construction. 

Id. al, 615. 

The Ordinance in question does not raise 
revenue for general municipal purposes as 
a sole or principal objective. The use of 
funds raised by the storm tirainage service 
charge is restricted by the following lan¬ 
guage in the Ordinance: 

.12-1. All fees and charges paid and 
collected pursuant to this Article shall he 
segregated, credited and deposited in a 
special fund or funds, and shall not be 
transferred therefrom to any other ac¬ 
count of the City, except to pay for ex¬ 
penses directly attributable to storm 
drainage activities. 

.12-2. The fees and charges paid and' 
collected by virtue of this article shall 
not he used for general or other govern¬ 
mental or proprietary purposes of the 
City, except to pay for the equitable 
share of the costs of accounting, 
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management, and government thereof. 
Instead, the fees and charges shall be 
used, other than as described above, sole¬ 
ly to pay for the costs of the operation, 
repair, maintenance, improvement, re¬ 
newal, replacement and reconstruction of 
storm drainage facilities in the City and 
the costs incidental thereto. 

Ordinance at .12-1 and at .12-2 respective¬ 
ly- 

(4) We hold that the storm drainage 
service charge is not a tax. 

III. 

15) Plaintiffs-appellants also contend 
the Ordinance violates due process and 
equal protection guarantees! Plaintiffs’ ar¬ 
gument focuses on the fact that under the 
scheme established by the Ordinance, land¬ 
owners with equal areas of impervious land 
surface on their property may be liable for 
different service charges depending on the 
ratio of impervious to pervious surface. In 
addition, as the plaintiffs point out, the 
ratio groupings will sometimes result in the 
same charge being assessed in connection 
with parcels of land having different ratios 
of impervious to pervious surface. The 
plaintiffs contend that the ratio groupings 
are therefore arbitrary and discriminatory. 
The minimum service charge is challenged 
on similar grounds. Of the three levels of 
review used to analyze equal protection 
challenges, see,Austin v. Lilvak, 682 P.2d 
41 (Colo.1984), in this case the appropriate 
standard is the rational basis test. The 
classification established by the Ordinance 
neither adversely affects any fundamental 
right or disadvantages a suspect class, nor 
does it implicate any value associated with 
the "intermediate” level of review. See 
e.g., Craig V. Boren, 429 U.S. 190, 97 S.Ct. 
451, 50 LEd.2d 397 (1976). The Ordinance 
must he sustained against an equal protec¬ 
tion challenge if it "has some rational basis 
in fact and bears a rational relationship to 
legitimate governmental objectives.” In¬ 
dustrial Commission v. Adams County 
Board of Commissioners, 690 P.2d 839, 
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8-17 (Colo.1984).* The governmental inter¬ 
est in maintaining anil improving storm 
drainage facilities in Denver is unques¬ 
tioned. 

The possibility that some landowners 
with the same amount of impervious land 
surface on their property will he assessed 
different charges is not an anomalous con¬ 
sequence of the fee scheme. Rather, the 
differential charges are the intended result 
of a fee schedule premised on the recogni¬ 
tion by experts that while total impervious 
surface area is a good indicator of the 
amount of water that can be expected to 
reach the storm drain system after a 
storm, because of the capacity of pervious 
land surface to absorb water, the ratio of 
impervious to pervious surface is a more 
accurate indicator of storm drainage costs 
associated with a particular parcel of land. 

1(1,71 The plaintiffs urge that the 
amount of impervious land surface should 
be the sole determinant of a storm drain¬ 
age service charge. They also assert that 
adjustments to the service charge scheme 
could reflect more closely differences in the 
ratio of impervious to pervious land sur¬ 
face, as well as other relevant differences 
among parcels of land. However, although 
alternative cost allocation schemes may be 
equally well-suited or arguably better suit¬ 
ed to serving the governmental interest in 
providing storm drainage facilities than the 
scheme actually adopted, the equal protec¬ 
tion clauses do not authorize the invalida¬ 
tion of the scheme chosen unless it is with¬ 
out rational foundation. See Laup'Miller, 
676 P.2d 1170. We conclude the Ordinance 
is rationally related to the legitimate gov¬ 
ernmental interest of operating, maintain¬ 
ing, improving and replacing the City's 
storm drainage facilities. The Ordinance 
does not violate equal protection of the 
laws. 

Judgment affirmed. 

2. For purposes of resolving the question 
presented here, the requirements nT due process 
ere coextensive with those of equal protection. 


Charles and Patricia FORSYTH, 

Plain tiffs-Appel lees, 

v. 

ASSOCIATED GROCERS OF COLORA¬ 
DO, INC., and A.G. Investment 

Company, Defendants-Appellants. 

No. 82CA133I. 

Colorado Court of Appeals, 

Div. III. 

Jan. .2, 1986. 

Rehearings Denied Feb. 13, 1986. 

Certiorari Denied Sept. 15, 1986. 

Grocer brought action for deceit by 
misrepresentation against cooperative 
which recommended purchase of store 
which failed. The District Court, City and 
County of Denver, Susan Barnes and Rog¬ 
er Cisneros, JJ., entered judgment on jury 
verdict in favor of grocer and cooperative 
appealed. The Court of Appeals, Van Cise, 
J„ held that: (1) finding of deceit by mis¬ 
representation was sufficiently supported 
by evidence; (2) grocer was proper party to 
assert deceit claim though grocer’s corpo¬ 
ration purchased store; (3) grocer did not 
rescind his contract witli seller of store; (1) 
any procedural errors pertaining to dam¬ 
ages were rendered moot when court set 
aside jury's award and ordered new trial on 
damages issue; (5) expert testimony based 
partly on inadmissible evidence, if error, 
was harmless; (6) jury instruction was er¬ 
roneous in that it may have misled jury into 
awarding improper double recovery, an 
(7) cooperative was entitled to setoff 
against grocer's deceit judgment or 
amounts of other defendants settlemen 
with grocer and amount owed to coopera 
tive by grocer. 

Affirmed in part, reversed in part, and 
cause remanded with directions. 

See Chiappe v. Stale Personnel Board. 622 P-2d 

527 (Colo.1981). 
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1. Fraud <3=50 

In order for grocer to recover from 
cooperative which recommended grocer 
purchase store which later failed, on theory 
of deceit by misrepresentation, grocer must 
prove that: cooperative made false repre¬ 
sentation of past or present facts; fact was 
material; cooperative made representation 
knowing it to be false or being aware that 
it did not know whether it was true or 
false; cooperative made representation 
with intent that grocer act in reliance on 
representation; grocer relied on represen¬ 
tation; grocer’s reliance was justified; and 
this reliance caused damage to grocer. 

2. Fraud <*=>58(1) 

Finding that cooperative which recom¬ 
mended to grocer that he buy store which 
later failed was liable to grocer for deceit 
by misrepresentation was sufficiently sup¬ 
ported by evidence which included coopera¬ 
tive’s knowing use of prior sales figures 
without regard to truth or falsity and no 
showing that grocer knew or should have 
known that information was false or that 
his reliance was unreasonable. 

3. Fraud 3=>29 

Grocer was proper party to assert 
claim of deceit by misrepresentation 
against cooperative which recommended 
that grocer purchase store which later 
failed, in that misrepresentations were 
made to grocer and grocer suffered finan¬ 
cial loss, though store was actually pur¬ 
chased by grocer’s corporation. 

4. Sales <3=127 

Grocer did not rescind his store pur¬ 
chase contract with seller when he turned 
over business to bank which had loaned 
him purchase money and had security inter¬ 
est in assets. 

5. Appeal and Error 050.1(12) 

Admission of expert testimony as to 
actual value of business at time of pur¬ 
chase based partly on prior sales data con¬ 
tained in notebook which had been ruled 
inadmissible, if error, was harmless in that 
it was not disputed that business had been 
substantially overvalued. 


6. Fraud <3=57 

Evidence concerning what net profits 
would have been had gross sales been as 
represented was admissible, in action for 
deceit by misrepresentation, as factor in 
determining value of business had sales 
been as represented, despite contention 
that only fixtures, equipment and inventory 
were sold, where business continued with¬ 
out interruption except for change of name 
in new manager in place of old. 

7. Fraud «=»65(t) 

Jury instruction in grocer’s claim for 
deceit by misrepresentation against cooper¬ 
ative which recommended that grocer pur¬ 
chase store which failed, which referred to 
grocer's claim for lost profils, wan errone¬ 
ous in that it could have misled jury into 
including lost profits as element of conse¬ 
quential damages in addition to such prof¬ 
its being included as factor in determining 
value of business as represented in apply¬ 
ing benefit of bargain general damages 
rule and thus lead to improper double re¬ 
covery. 

8. Damages <3=63 

Cooperative was entitled to setoff 
against grocer's deceit judgment for 
amounts paid or credited by former defend¬ 
ants for releases of deceit claims against 
them in that they were substantially the 
same as that on which judgment against 
cooperative was based. C.R.S. 13-50.5- 
105(D(n). 

9. Set-Off and Counterclaim <3=>28(1) 

Cooperative was entitled to setoff 
against grocer's deceit judgment for bal¬ 
ance due on goods sold and delivered by 
cooperative to grocer while store was in 
operation. 


Cox, VVedgle & Padmore, P.C., Jonathan 
C.S. Cox, Richard J. Wedgle, Gerald Pad- 
more, Denver, for plaintiffs-appellens. 

Kelly, Stansfield & O’Donnell, Richard 
W. Bryans, Marla S. Petrini, Hughes & 
Dorsey, Carl Seeliger, Michael W. Lillie, 
Denver, for defendants-appellants. 
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Before RICHARDSON, P.J., and WARD¬ 
EN and NEWMAN, JJ. 

PER CURIAM. 

Defendant appeals his conviction for rob¬ 
bery in the first degree. He contends that 
the court erred in admitting evidence re¬ 
specting his participation in two other rob¬ 
beries and in imposing a mandatory mini¬ 
mum sentence in accordance with ORS 
161.610. We conclude that the court did 
not err in admitting the evidence and af¬ 
firm the conviction. 

The state concedes that the court erred 
in imposing a mandatory minimum term of 


imprisonment, because there was no jury 
finding or admission by the defendant that 
he personally had used a gun in commis¬ 
sion of the crime. See Stale v. Wedge, 293 
Or. 598, 052 P.2d 773 (1982). 

Conviction affirmed; judgment modified 
to delete five-year minimum imposed pur¬ 
suant to ORS 161.610. 
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Kenneth E. TETER, Elmer Kauppiln. 
Frank L. Akerlll, Irn Knapp, Pete Rog¬ 
ers, Dnvc Snrss, Irene Larson, Sally 
Ross, Carver Gray, Joe Cosier, W.R. 
Wilson, Pete Van Den Bosch. Waldo 
Olson (Evergreen Airport), Jack John¬ 
son, Theron Farris, John Mroczek, Dor¬ 
othy Douglas, Dennis Hall, Myrth Hov¬ 
er, Dave Albeidings, Byron Alheidings, 
Evergreen Memorial Cardens, Inc., 
Janies Cotey. Gene Sorenson, Paul Bar- 
henu, Charles Foil, James J. Powers, 
Oruni N. Kelly, P.L. Johnlgan, Marion 
Nugent, Lloyd B. Tucker, Joe Stanker 
and Elmer Anderson, Appellants, 
v. 

CLARK COUNTY, Washington, a munici¬ 
pal corporation, and the City of Van¬ 
couver, Washington, USA, a municipal 
corporation, Respondents. 

No. 51173-0. 

Supreme Court of Washington, 

En Banc. 

Aug. 8, 1985. 

Property owners brought action for de¬ 
claratory judgment, challenging under 
State and ^Federal Constitutions right of 
city and county to impose charges on them 
for maintaining and operating storm water 
control facilities. The Superior Court, 
Clark County, John M. Skimas, J., granted 
city and county’s motion for summary 
judgment as to constitutionality of charges 
and validity of method used to compute 
them. Property owners appealed. The Su¬ 
preme Court accepted appeal as administra¬ 
tive transfer from Division Two of the 
Court of Appeals, and Pearson, J., held 
that: (1) city had statutory authority under 
statute authorizing city to form and oper¬ 
ate system of sewerage to impose charges 
under its police power, with "special bene¬ 
fit” requirement not applying; (2) county 
bad authority to impose such charges un¬ 
der statute permitting it to fix rates and 
charges for those who contribute to in¬ 
crease of surface water runoff under its 


police power, with "special benefit” re¬ 
quirement not applying; (3) legislative de¬ 
termination of charges was not made in 
arbitrary or capricious manner; (4) rale 
schedule bore reasonable relation to contri¬ 
bution of each lot to surface runoff; and 
(5) even if charges were actually taxes, 
they were both statutorily authorized and 
uniform, and were valid. 

Affirmed. 


1. Municipal Corporations <3=»437 

Special assessment may only be 
charged against property which is specially 
benefited by project. West's RCWA Const 
Art. 7, § 9. 

2. Municipal Corporations 

Charges imposed under West's RCWA 
35.67.010(3), which includes storm or water 
surface sewers in sewerage systems cities 
are authorized to form and operate, and 
West’s RCWA 35.67.020, which provides 
that rates and charges must be uniform for 
same class of customers or service, were 
not "special assessments,” within West’s 
RCWA Const Art 7, § 9, permitting spe¬ 
cial assessments to be made only against 
property benefited. 

3. Municipal Corporations <$=>112 

City had statutory authority under 
West’s RCWA 35.67.010 et seq., authoriz¬ 
ing city to form and operate system of 
sewerage, to impose charges on property 
owners for such systems under its police 
power. 

4. Counties <2=107 

West's RCWA 36.89.010 et seq., autho¬ 
rizing counties to establish, acquire, devel¬ 
op, and construct storm water control facil¬ 
ities, grants counties police power to oper¬ 
ate management systems for storm sewers. 

5. Constitutional Law <S=8l 

"Police power” is broad enough to en¬ 
compass all laws tending to promote 
health, peace, morals, education, good or¬ 
der, and welfare of people, with only limita¬ 
tion being that laws must reasonably tend 
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to correct some evil or promote some inter¬ 
est of state. 

f». Levees nnd Flood Control <2=1 

Cleanup by city and county of creek 
and lake, along with measures to prevent 
flooding in entire drainage basin, are with¬ 
in definition of "police power" as health, 
safety, or welfare measures. 

Sec publication Words and Phrases 
for other judicial constructions and 
definitions. 

7. Municipal Corporations <£=712 

Charges imposed on property owners 
whose property lies within drainage basin 
to maintain and operate storm water con¬ 
trol facilities were properly characterized 
as charges imposed to implement health or 
safety law, and were valid under the police 
power, even though property owners did 
not receive any specific service, where 
charges were imposed pursuant to West’s 
RCWA 30.89.080, requiring that all charges 
collected be deposited in special fund to be 
used only to pay costs of maintaining and 
operating storm water control facilities. 
West’s RCWA 36.89.010 et seq. 

8. Constitutional Law <2=48(4) 

Where court is asked to review legisla¬ 
tive decision, applicable standard of review 
is "arbitrary and capricious” test. 

9. Constitutional Law <2=48(1) 

Legislative determination will be sus¬ 
tained if court can reasonably conceive of 
any state of facts to justify that determina¬ 
tion. 

10. Municipal Corporations <2=594(2) 

To be void for unreasonableness, ordi¬ 
nance or resolution must be "clearly and 
plainly" unreasonable. 

11. Counties <£=107 

Municipal Corporations <2=712 
Property owners, who were objecting 
to imposition of charges by city and county 
for maintaining and operating storm water 
control facilities, had heavy burden of 
proof that city and county’s actions were 
willful and unreasoning, without regard for 
facts and circumstances, to void charges on 
grounds legislative determinations were 


not made in reasonable manner. West's 
RCWA 35.67.010 et seq., 36.89.010 et seq. 

12. Counties <2=107 

Municipal Corporations <2=712 

Legislative determination of charges to 
be imposed on property owners for costs of 
maintaining and operating storm water 
control facilities were not made in arbitrary 
or capricious manner, without regard to 
facts and circumstances, where city and 
county considered specific contours of 
properties involved, utilized both standard 
engineering knowledge and engineering 
studies of specific area, performed in-field 
verification of drainage basin boundaries 
and water flow in arriving at determination 
that property owners' properties contribut¬ 
ed to increased surface water runoff, and 
passed resolutions involving charges at 
open meetings of county commissioners. 
West’s RCWA 35.67.010 et seq., 36.89.010 
et seq. 

13. Counties <2=107 

Municipal Corporations <2=712 

Affidavits of property owners as to 
whether their properties actually contribut¬ 
ed to increased surface water runoff had 
no bearing on reasonableness of city and 
county’s decision-making process in deter¬ 
mining upon which properties charges for 
costs of maintaining and operating storm 
water control facilities should be imposed, 
where affidavits were made several years 
after decision-making process and did not 
form part of data considered by city and 
county in making their decision; thus, 
property owners’ affidavits were not rele¬ 
vant to Supreme Court review of determi¬ 
nation. West’s RCWA 35.67.010 et seq., 
36.89.010 et seq. 

14. Municipal Corporations <2=712 
Property owners bear burden of proof 

that rates imposed by city and county upon 
them for costs of maintaining and operat¬ 
ing storm water control facilities were un 
reasonable. West's RCWA 35.67.010 et 
seq., 36.89.010 et seq. 
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maintaining storm water control facilities is 
not required. West's RCWA 35.67.010 et 


15. Counties <2=107 
Municipal Corporations <2=712 
Rates imposed on property owners by 

county and city for costs of maintaining 
and operating storm water control facilities 
are presumptively reasonable, and rates 
will be sustained unless it appears, from all 
circumstances, that they are excessive and 
disproportionate to services rendered. 
West’s RCWA 35.67.010 et seq., 36.89.010 
et seq. 

16. Constitutional Law «='I8M) 
"Arbitrary,” for purposes of determin¬ 
ing whether legislative determination was 
"arbitrary and capricious" on review by 
court, is willful and unreasoning action, 
without consideration and regard for facts 
or circumstances. 


seq., 36.89.010 et seq. 

20. Municipal Corporations «=712 
Rates charged each class of property 

owners for costs of maintaining nnd operat¬ 
ing storm water control facilities must he 
internally uniform, but different classes 
may be charged different rates. West's 
RCWA 35.67.010 et seq., 36.89.010 et seq. 

21. Municipal Corporations «=712 

Only practical basis for rates charged 
property owners for costs of operating and 
maintaining storm water control facilities, 
based on surface runoff, is required, not 
mathematical precision. West's RCWA 
35.67.010 et seq., 36.89.010 et seq. 


See publication Words and Phrases 
for other judicial constructions and 
definitions. 

17. Counties e=107 

Municipal Corporations «=712 
Rate schedule of charges imposed on 
property owners by city and county for 
costs of maintaining and operating storm 
water control facilities bore reasonable re¬ 
lation to contribution of each lot to surface 
runoff, where charges were based on vary¬ 
ing intensities of use of properties and 
relationship of that use to surface and sub¬ 
surface water collection, with owners of 
single-family residence lots paying same 
rate, and owners of lots with more impervi¬ 
ous surface, e.g., industrial, commercial, 
being charged more, depending on she of 
lot. West's RCWA 35,67.010 et seq., 36, 
89.010 et seq. 

18. Counties ®=107 

Municipal Corporations «=712 
City and county were not required to 
measure each residential lot to ascertain 
exact amount of impervious surface on 
each one to impose charges on property 
owners for costs of maintaining and operat¬ 
ing storm water control facilities. Wests 
RCWA 35.67.010 et seq, 36.89.010 et seq. 

19. Municipal Corporations ®=712 

Absolute uniformity in rates charged 
property owners for costs of operating and 


22. Municipal Corporations «=712 

County did not act arbitrarily in deter¬ 
mining rate schedule of charges to proper¬ 
ty owners for costs of maintaining and 
operating storm water control facilities, 
where county submitted numerous doc¬ 
uments which showed how and why rate 
schedule was devised, and rate of $15 per 
year for each single-family residence was 
not excessive nor disproportionate to ser¬ 
vices rendered. West’s RCWA 35.67.010 et 
seq, 36.89.010 et seq. 

23. Municipal Corporations «=712 

If charges for maintaining and operat¬ 
ing storm water control facility are intend¬ 
ed to raise money, they are actually taxes. 
West’s RCWA 35.67.010 et seq, 36.89.010 
et seq. 

24. Municipal Corporations <2=712, 956(1) 

Charges imposed on property owners 
for costs of maintaining and operating 
storm water facilities were properly charac¬ 
terized as "tools of regulation,’' rather than 
"taxes,” where primary purpose of county 
resolution and city ordinance were regula¬ 
tory in that both referred to regulation and 
control of storm and surface waters, 
management board report indicated pur¬ 
pose of ordinances was regulatory, nnd re¬ 
port stated county would adopt single plan 
for drainage area that would govern public 
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and private actions in basin. West's 
RCWA 35.67.010 et seq., 36.89.010 et seq. 

25. Municipnl Corporations ®=9G2 

Even if charges imposed on property 
owners for costs of operating and maintain¬ 
ing storm water control facilities were ac¬ 
tually "taxes," charges would not be auto¬ 
matically invalid. West’s RCWA 35.67.010 
et seq., 36.89.010 et seq. 

26. Tnxntion «=44 

If charges imposed upon property own¬ 
ers for costs of maintaining and operating 
storm water control facilities were charac- 
terized as authorized taxes, charges had to 
be uniform. West's RCWA Const. Art. 7, 

§ 1 as amended by Amend. 14. 

27. Taxation «=40(1) 

If system of charges is administered in 
systematic, nondiscriminatory manner, it 
meets requirement of West's RCWA Const. 
Art. 7, § 1 as amended by Amend. 14, that 
taxes be uniform. 

28. Municipnl Corporations «=962 

Taxntion -3=44 

Charges imposed on property owners 
for costs of maintaining and operating 
storm water control facilities were both 
statutorily authorized and uniform, for pur¬ 
poses of upholding their validity if they 
were characterized as "taxes," where 
charges imposed were uniform as to each 
member of each category (industrial, com¬ 
mercial, single-family residential) and were 
based on engineering studies and averages 
relating to water runoff from various types 
of property. West’s RCWA 35.67.010 et 
seq., 36.89.010 et seq.; West’s RCWA 
Const. Art. 7, § 1 as amended by Amend. 
14. 


R. DeWitt Jones, Vancouver, for appel¬ 
lants. 

Arthur Curtis, Clark County Prosecutor, 
Richard S. Lowry, Deputy County Prosecu¬ 
tor, Jerry King, City Atty., Vancouver, for 
respondents. 


PEARSON, Justice. 

The primary issue in this case is whether 
the charges imposed upon appellants by 
respondents to finance respondents' water 
management department nre unconstitu¬ 
tional where appellants' properties do not 
receive any "special benefit" from the wa¬ 
ter management activities. A related issue 
is whether respondents’ legislative determi¬ 
nation that appellants' properties are locat¬ 
ed within tlie Burnt Bridge Creek drainage 
basin and contribute to an increase in sur¬ 
face wnter runoff is arbitrary and capri¬ 
cious. The final issue is whether respon¬ 
dents acted arbitrarily or capriciously in 
computing the rates and charges to be as¬ 
sessed against appellants' properties. 

We hold that the "special benefit” re¬ 
quirement of article 7, section 9 of the 
Washington Constitution does not apply to 
rates or charges established pursuant to 
RCW 36.89.080 or ROW 35.67. We further 
hold that respondents did not act arbitrari¬ 
ly or capriciously in determining which 
properties should be charged for the water 
management program nor in computing the 
charges. We therefore affirm the trial 
court in every respect. 

The Burnt Bridge Creek drainage basin 
is an approximately 27-square-mile area, 
partly in Clark County and partly in the 
city of Vancouver. In the past 30 years, 
much residential and light industrial-com¬ 
mercial development has occurred in this 
area. As the area developed, several storm 
sewer and sanitary sewer projects were 
completed; however, a large number of 
septic tanks were also permitted by the 
City and County. 

As early as 1966, engineering studies 
showed that the danger of flooding and 
pollution in Burnt Bridge Creek, which 
flows into Lake Vancouver, was increasing 
as the development in tire area progressed. 
Later engineering studies showed that the 
flooding and pollution problems throughout 
the entire drainage basin were worsening. 

The County and City responded to these 
problems. In 1978, Clark County adopted 
two resolutions, pursuant to RCW 36.89, 
which formed a storm and surface water 
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department for management of the entire 
Burnt Bridge Creek drainage basin. The 
County's preexisting water control facili¬ 
ties were made a part of the new water 
department by the resolutions. Similarly, 
the City of Vancouver passed an ordinance, 
pursuant to RCW 35.67, which created a 
storm and surface water utility and trans¬ 
ferred all preexisting water control facili¬ 
ties to that new utility. 

The County and City then entered into an 
interlocal agreement, pursuant to RCW 39.- 
34 , authorizing joint operation, manage¬ 
ment, and financing of the newly formed 
water department or utility. The County 
was designated to be the principal operator 
of the joint water utility. 

The County subsequently adopted anoth¬ 
er ordinance, pursuant to RCW 36.89.080, 
which set the charges to be paid by proper¬ 
ty owners whose property lies within the 
drainage basin. Appellants' property is so 
situated. However, because appellants re¬ 
fused to pay the charges, respondents 
placed liens upon their properties, pursuant 
to RCW 36.89.090. Appellants brought an 
action for declaratory judgment, challeng¬ 
ing, under the state and federal constitu¬ 
tions, the right of the respondents to im¬ 
pose the charges. Appellants also chal¬ 
lenged the method used by respondents to 
compute <jhe charges. 

Both parties moved for summary judg¬ 
ment. The trial court granted respondents' 
motion as to the constitutionality of the 
charges and as to the validity of the meth¬ 
od used to compute the charges. Appel¬ 
lants appealed; this court accepted the ap¬ 
peal as an administrative transfer from 
Division Two of the Court of Appeals. 

I 

Appellants do not challenge that the City 
and County had statutory authority to 
form the water department. Rather, appel¬ 
lants challenge the inclusion of their prop¬ 
erties among those which are to be charged 
for the operation of the department. Be¬ 
cause their properties do not border on 
Burnt Bridge Creek, appellants argue that 
they do not specially benefit from the flood 
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control services of the new water depart* 
ment. Furthermore, because their proper¬ 
ties are served by sanitary sewers, appel¬ 
lants argue that their properties do not 
contribute to the pollution of the creek. 
Appellants finally argue that their proper¬ 
ties do not contribute to an increase in 
surface water runoff. 

Therefore, appellants contend that the 
charges imposed by respondents violate 
Const, art. 7, § 9, which states: 

SPECIAL ASSESSMENTS OR TAXA¬ 
TION FOR LOCAL IMPROVEMENTS. 
The legislature may vest the corporate 
authorities of cities, towns and villages 
with power to make local improvements 
by special assessment, or by special taxa¬ 
tion of property benefited. For all corpo¬ 
rate purposes, all municipal corporations 
may he vested with authority to assess 
and collect taxes and such taxes shall he 
uniform in respect to persons and proper¬ 
ty within the jurisdiction of the body 
levying the same. 

[1, 2] Appellants are correct that a spe¬ 
cial assessment may only be charged 
against property which is specially benefit¬ 
ed by the project. In Heavens v. King Cy. 
Rural Library DisL, 66 Wash.2d 558, 563, 
404 P.2d 453 (1965), this court stated that 
special assessments 

are for the construction of local improve¬ 
ments ... appurtenant to specific land 
and bring a benefit substantially more 
intense than is yielded to the rest of the 
[city). The benefit to the land must be 
actual, physical and material and not 
merely speculative or conjectural. 
However, an examination of the statutes 
under which Clark County and the City of 
Vancouver acted shows that the charges 
imposed here are not special assessments. 

The City of Vancouver acted pursuant to 
RCW 35.67. That statute authorizes a city 
to form and operate a "system of sewer¬ 
age" (which includes storm or surface wa¬ 
ter sewers, RCW 35.67.010(3)) and to 
charge "rates and charges" for the use of 
such systems. The rates and charges must 
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be uniform for the same class of customers 
or service. RCW 35.67.020. 

That statute's predecessor, which was 
worded identically to the current law, was 
construed by this court in Morse, v. Wise, 
37 Wash.2d 806, 226 P.2d 2M (1951). In 
that case, the city built new additions to an 
old sewer system. The property owners 
who had already paid for the original sew¬ 
ers objected to paying for the additions, 
which would only serve new users and 
would be of no benefit to them. This 
court held that the statute authorizes the 
city to act under its police power and that 
the concept of special benefits was not 
relevant in that case. 

The whole concept underlying [RCW 35.- 
67] el seq., is different from that of the 
local improvement district plan. Under 
these statutes, the city acts pursuant to 
the police power granted to it to provide 
sewer service to protect the health of its 
inhabitants and to defray the expense by 
making service charges. The special 
benefit idea does not enter into the pic¬ 
ture at all. We have examined the cases 
cited by appellants ... They are of no 
aid in the solution of the problem now 
before us, as they involve assessments 
according to special benefits where im¬ 
provements were being made pursuant 
to statutes providing therefor. 

(Citations omitted.) Morse, at 810-11, 226 
P.2d 214. 

This court also stated in Morse that spe¬ 
cial assessments are not the exclusive 
means of financing local improvements; 
improvements necessary to health and 
safety may be authorized under the police 
power and paid for "other than by local 
assessments”. Morse, at 813, 226 P.2d 
214. In such cases, Const, art. 7, § 9 is not 
implicated. 

[3| Clearly, in the present case the City 
had statutory authority under RCW 35.67 
to impose the charges. Further, in Morse, 
we upheld the constitutionality of such 
charges even where no special benefit is 
created for the property owners. Thus, the 
next question is whether the County also 
had statutory authority to impose the 


charges and whether those charges are 
constitutionally valid where no special ben¬ 
efit is created for appellants. 

II 

RCW 36.89.030 authorizes counties to 
"establish, acquire, develop, construct ... 
storm water control facilities". The stat¬ 
ute authorizes several methods of funding: 
( 1 ) issuance of general obligation bonds 
(RCW 36.89.040), (2) creation of utility local 
improvement districts and charging of spe¬ 
cial assessments (RCW 36.89.110), (3) is¬ 
suance of revenue bonds (RCW 36.89.100), 
and (4) adoption of a resolution "fixing 
rates and charges for the furnishing of 
service to those served or receiving bene¬ 
fits ... or contributing to an increase of 
surface water runoff” (RCW 36.89.080). 
(Italics ours.) 

Clearly, the County did not proceed un¬ 
der the special assessment section, RCW 
36.89.110. No utility local improvement 
district was formed. Neither did the Coun¬ 
ty proceed under methods 1 or 3 above, 
issuance of bonds. 

[41 Rather, the County chose to proceed 
under the rates and charges method speci¬ 
fied in RCW 36.89.080. That section of the 
statute authorizes the county to charge not 
only for services supplied to property own¬ 
ers, but also based upon contribution to 
increase of surface water runoff by the 
properties. We hold that just as RCW 
35.67 grants cities the police power to oper¬ 
ate management systems for storm sewers, 
RCW 36.89 similarly gives the counties 
such police power. 

Legislative intent to give the counties 
such police power is found in the statute. 
Significantly, RCW 36.89 states as among 
its purposes: 

The storm water control facilities within 
such county provide protection from 
storm water damage for life and proper¬ 
ty throughout the county, generally re¬ 
quire planning and development over the 
entire drainage basins, and affect the 




Wash. 1177 


TETKR v. CLARK COUNTY 

Clt, n» 7(14 r.2S 1171 (Wash. IVHS) 


prosperity, interests and welfare of all 
the residents of such county. 

RCW 36.89.020. 

Furthermore, the resolutions passed by 
the County pursuant to RCW 36.89 evi¬ 
dence an intended exercise of the police 
power. Clark County Resolution 1978-09- 
41 states: 

Clark County and ... Vancouver have 
... cooperated in a joint program to im¬ 
plement a clean water program ... to¬ 
ward the control of the runoff from ... 
new development within the ... basin, 
the storage of excess runoff ... the pro¬ 
vision of stream bank stabilization .. 
the creation of vegetative buffers for 
temperature control and habitat enhance¬ 
ment .. ■ the treatment of first flush 
discharge from mnjor storm drain sys¬ 
tems ... 

That resolution further states that the ba¬ 
sin 

constitutes a potential hazard to lives 
and property of County inhabitants, but 
that Burnt Bridge Creek itself and func¬ 
tionally related natural and man-made 
storm water control facilities constitute a 
storm water control facility ... that ef¬ 
fective regulation and control of storm 
and surface water ... requires the estab¬ 
lishment, ... of a storm and surface wa¬ 
ter department ... 

[6, 6) The police power is broad enough 
to encompass all laws tending to promote 
the 

health, peace, morals, education, good or¬ 
der and welfare of the people.... [T)he 
only limitation upon it is that it must 
reasonably tend to correct some evil or 
promote some interest of the state ... 
Markham Advertising Co., Inc. V. Stale, 
73 Wash.2d 405, 421-22, 439 P-2d 248 
(1968) (quoting Shea v. Olson, 185 Wash. 
143, 53 P.2d 615 (1936)). The clean up by 
respondents of Burnt Bridge Creek and 
Vancouver Lake, along with measures to 
prevent Hooding in the entire drainage ba¬ 
sin, are well within the definition of police 
power as health, safety or welfare mea- 
sures. 


Notably, courts in other states have also 
held such charges to be valid when imposed 
as part of a general police power measure. 

In Craig v. Macon, 543 S.W.2d 772 (Mo. 
1976), the court held valid the charges im¬ 
posed by tbe city for solid waste disposal, 
even though appellants did not hare their 
garbage removed by l.he city and thus ob¬ 
tained no "service". The Missouri Su¬ 
preme Court held that, the statute under 
which the city acted was a public health 
regulation, intended to protect the entire 
population. As a police power measure, 
the statute enabled the city to Lake whatev¬ 
er measures were reasonably required to 
meet the public health needs. The charges 
were only incidental to the regulatory 
scheme: the payments went only toward 
the costs of that program; none of the 
money went into general revenue. Thus, 
because the money was collected for a spe¬ 
cific purpose (to pay the cost of a public 
health program) the charge was deemed 
valid. 

[ 7 ] The rationale of tbe Craig case ap¬ 
plies to the instant case. RCW 36.89.080 
requires that all charges collected be depos¬ 
ited in a special fund to be used only to pay 
the costs of maintaining and operating 
storm water control facilities. Therefore, 
as in Craig, tbe charge is properly charac¬ 
terized as a charge imposed to implement a 
health or safety law and is valid, even 
though appellants do not receive any spe¬ 
cific "service”. See also Hobbs v. Ches- 
port, Ltd., 76 N.M. 609, 417 P.2d 210 
(1966). In Hobbs, the city enacted a gar¬ 
bage collection ordinance and charged 
property owners for collection; appellant 
property owners did not use the city s ser¬ 
vice. There tbe court held that a due pro¬ 
cess violation did not exist because the 
ordinance is a health measure and the 
charges are not merely for the specific act 
of garbage removal, but to defray the ex¬ 
penses of the entire program. Further, 
appellanLs received a general benefit from 
the removal of others’ garbage-the con¬ 
trol of insects, etc. Accord, Cassidy v. 
Rowling Green, 368 S.W.2d 318 (Ky.1963); 
Lake Charles v. Wallace, 247 La. 285, 170 
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So.2d 654 (1065); Glendale v. Trondsen, 48 
Cal.2d 63, 308 P.2d 1 (1957). 

Accordingly, we hold that the County 
had statutory authority to impose the 
charges upon appellants and that those 
charges are constitutionally valid under the 
police power. 

Ill 

The County determined that appellants' 
properties contributed to an increase in sur¬ 
face water runoff. We turn now to a re¬ 
view of the reasonableness of that decision 
by the County. 

18-111 Where a court is asked to review 
a legislative decision, the applicable stan¬ 
dard of review is the "arbitrary and capri¬ 
cious" test. See Tarver v. City Comm’n 
of Bremerton, 72 Wash.2d 726, 731, 435 
P.2d 531 (1967). A legislative determina¬ 
tion will be sustained if the court can rea¬ 
sonably conceive of any state of facts to 
justify that determination. Ace Fireworks 
Co. v. Tacoma, 76 Wash.2d 207, 210, 455 
P.2d 935 (1969). To be void for unreason¬ 
ableness, an ordinance or resolution must 
be "clearly and plainly” unreasonable. Ace 
Fireworks, at 210, 455 P.2d 935. Thus, 
appellants have a heavy burden of proof 
that the respondents' actions were willful 
and unreasoning, without regard for facts 
and circumstances. Miller v. Tacoma, 61 
Wash.2d 374, 390, 378 P.2d 464 (1963). 

On the issue whether respondents’ legis¬ 
lative determination was made in a reason¬ 
able manner, respondents submitted vari¬ 
ous documents related to their decision¬ 
making process. One such document was 
the deposition of John Ostrowski, Director 
of Public Works for the City of Vancouver 
and former Assistant Director of Public 
Works for Clark County. 

[12J In his deposition, Mr. Ostrowski 
identified the methods used by the County 
to determine (1) the boundaries of the 
Burnt Bridge Creek Utility, and (2) wheth¬ 
er the properties included within those 
boundaries contribute to increased surface 
water runoff. One method utilised by the 
County was examination of contour maps 


of the drainage basin to determine the di¬ 
rection of the flow of surface water in that 
basin. The County then made in-field in¬ 
spections to verify that the maps correctly 
identified the boundary lines of the basin. 
The County also made on-site inspections of 
a number of specific properties within the 
basin to ensure that the water runoff actu¬ 
ally flows toward the creek. Thus, based 
on the contour maps, survey and engineer¬ 
ing reports done by consulting firms in 
prior years, and on the County’s numerous 
on-site property inspections, the County de¬ 
termined that appellants' properties con¬ 
tribute to surface water runoff in Burnt 
Bridge Creek drainage basin. 

Certainly, the record shows that the leg¬ 
islative decision was not made in an arbi¬ 
trary or capricious manner, without regard 
to facts and circumstances. Respondents 
considered the specific contours of the 
properties involved, utilized both standard 
engineering knowledge and engineering 
studies of the specific area, and performed 
in-field verification of the drainage basin 
boundaries and water flow in arriving at 
the determination that appellants’ proper¬ 
ties contribute to increased surface water 
runoff. The resolutions involved here were 
passed at open meetings of the County 
commissioners. Accordingly, we find that 
the County acted upon a reasonable basis 
when it included appellants' properties 
among those which contribute to the in¬ 
crease in surface water runoff in the Burnt 
Bridge Creek drainage basin. 

(13] In support of their motion for sum¬ 
mary judgment, appellants submitted affi¬ 
davits from several of the appellants who 
live close to the creek. These affiants each 
indicated that no surface water flows from 
their properties into the creek and that all 
rain water percolates into the soil and the 
underlying gravel beds and Is diffused by 
underground channels. Appellants now ar¬ 
gue that these affidavits create a genuine 
issue of fact as to whether appellants 
properties contribute to runoff in the basin. 

Appellants' nrgument misconceives the 
nature of judicial review of a legislative 
decision. Because our review is limited to 
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determining whether the ordinances and 
resolutions passed by respondents are arbi¬ 
trary or capricious, we do not undertake to 
ascertain whether appellants' properties ac¬ 
tually contribute to increased surface wj- 
ter runoff. 

The affidavits of appellants have no 
bearing on the reasonableness of the re¬ 
spondents' decision-making process, which 
occurred several years prior to the swear¬ 
ing of those affidavits. The affidavits did 
not form a part of the data considered by 
respondents in making their decision and 
are thus not relevant to our review of that 
decision. 

We have assured ourselves that respon¬ 
dents’ decision to charge appellants for wa¬ 
ter management services was reasonable; 
our review ends at that point. According¬ 
ly, because appellants have failed to meet 
their burden of proof that respondents act¬ 
ed in a willfully unreasonable manner when 
they included appellants’ properties among 
those to be charged, we affirm the trial 
court's order.of summary judgment on that 
issue. 

IV 

We now turn to the question whether the 
method employed by the County to com¬ 
pute the charges was valid. Respondents 
based the charges on formulae devised af¬ 
ter studies of engineering reference materi¬ 
al, aerial photographs, contour maps, and 
on-site examinations of some of the proper¬ 
ties within the drainage basin. Appellants 
argue that the rate scheme devised by re¬ 
spondents is arbitrary and capricious mere¬ 
ly because no consideration was given to 
the individual characteristics of each of the 
properties charged. 

[14-16] Appellants carry the burden of 
proof that the rates are unreasonable. 
Faxe v. Grandview, 48 Wash.2d 342, 352, 
294 P.2d 402 (1956). The rates are pre¬ 
sumptively reasonable; they will be sus¬ 
tained unless it appears, from all the cir¬ 
cumstances, that they are excessive and 
disproportionate to the services rendered, 
Faxe, at 352, 294 P.2d 402. We again 
apply the definition of "arbitrary set out 


'I (W»«li. 1785) 

in Miller v. Tacoma, supra 61 Wash.2d at 
390, 378 P.2d 464: "wilful and unreasoning 
action, without consideration and regard 
for facts or circumstances." 

[17] In the present case, the County 
classified the properties, for purposes of 
computing the charges, based upon (1) the 
hydrologic impact of the development and 
use of the properties upon the peak rates 
of runoff and total quantity of runoff, and 
(2) water quality impacts. The annual 
charges were determined according to stan¬ 
dard engineering knowledge regarding the 
estimated ratio of pervious to impervious 
land in each of the following categories: (1) 
single family residences; (2) residential du¬ 
plexes, multi-family apartments, private 
schools; (3) retail, commercial, offices, hos¬ 
pitals, airports, utility stations; (4) industri¬ 
al, manufacturing, railroad right-of-way. 
Thus, the charges are based on varying 
intensities of use and the relationship of 
that use to surface and subsurface water 
collection. Owners of all single family resi¬ 
dence lots pay the same rate; owners of 
lots with more impervious surface (industri¬ 
al, commercial) are charged more, depend¬ 
ing on the size of the lot. 

[18-21] We find that the rate schedule 
bears a reasonable relation to the contribu¬ 
tion of each lot to surface runoff. Respon¬ 
dents are not required to measure each 
residential lot to ascertain the exact 
amount of impervious surface on each one. 
Absolute uniformity in rates is not re¬ 
quired. See Morse v. Wise, 37 Wash.2d 
806, 226 P.2d 214 (1951). The rates for 
each class must be internally uniform, but 
different classes may be charged different 
rates. Morse, at 812, 226 P.2d 214. Fur¬ 
ther, only a practical basis for the rates is 
required, not mathematical precision. See 
Annot., Validity and Construction of Reg¬ 
ulation by Municipal Corporation Fixing 
Sewer-Use Rates, 61 A.L.U.3d 1236, 1259 
(1975); Port Orchard v. Kitsap Cy., 19 
Wash.2d 59, 141 P.2d 150 (1943). 

[22] Appellants have failed to show 
that the County acted arbitrarily in deter¬ 
mining its rate schedule. The County has 
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submitter! numerous documents which 
show how and why the rate schedule was 
devised. The rate of $15 per year for each 
single family residence is not so excessive 
nor so disproportionate to tiie services ren¬ 
dered (overall drainage basin management) 
as to be called arbitrary. Appellants have 
not been able to prove that respondents 
acted in a willfully unreasonable manner, 
without regard to facts and circumstances, 
by merely asserting that the rates are arbi¬ 
trary because respondents did not individ¬ 
ualize each rate. 

V 

Lastly, we consider the question whether 
these charges are actually taxes and if so, 
whether they are valid. We undertake this 
discussion as a point of clarification, since 
neither party has argued the question. 

co » r t distinguished a "fee" from a 
"tax” in milU Homes, Inc. v. Snohomish 
■ Cy., 97 Wash.2d 804, (150 P.2d 193 (1982). 
In miis, the counties involved passed ordi¬ 
nances which imposed "fees" on new resi¬ 
dential developments as a condition of plat 
approval. These fees were to be used to 
pay for the additional services necessitated 
by the new developments. Significantly, 
the counties acted pursuant only to the 
general grant of police power in Const, art. 
11, § 11; the counties did not have any 
express statutory or constitutional authori¬ 
ty to impose the fees. 

[23] In distinguishing between a "fee" 
and a "tax", we stated that if charges are 
intended to raise money, they are actually 
taxes. Conversely, if the charges are pri¬ 
marily tools of regulation, they are not 
taxes. Finding that the ordinances in Hil- 
Us clearly provided that the fees be applied 
to offset costs of specific services, and that 
the ordinances made no provision for reg¬ 
ulation, this court held that the fees were 
actually taxes. Because counties cannot 

>* T,w Interim Management Doard was created 
by the County and City in their interlocal agree¬ 
ment of September 1979. This Board was com- 
posed of five members, two appointed by the 
City, two by the County, and the final member 
was appointed jointly by the Mayor of the City 
and the Chairman of the Board of County Com- 


impose taxes based only on a general con¬ 
stitutional grant of police power and no 
express authority existed to tax, we held 
the tax invalid. 

(2'U Conversely, both the County reso¬ 
lution and the City ordinance in the present 
case refer to regulation and control of 
storm and surface waters. Furthermore, 
the Burnt Bridge Creek Interim Manage¬ 
ment Board Report 1 indicates that the pur¬ 
pose of the ordinances is regulatory, with 
the charges only being collected to pay for 
the necessary regulatory actions (e.ff., run¬ 
off control ordinances, erosion control ordi¬ 
nances, and septic tank regulations). As 
further evidence of regulatory intent, this 
report states at page 3 that the County will 
[ajdopt a single plan for the drainage area 
that will govern the public and private ac- 
lions in the basin." 

Accordingly, because Die primary pur* 
pose of these ordinances is regulatory, the 
charges are properly characterized as 
"tools of regulation", rather than taxes. 

[25, 26] Even if the charges in the 
present case were actually taxes, these 
charges would not be automatically invalid. 
Unlike the situation in Hillis, RCW 36.89 
expressly authorizes the county to impose 
these charges. However, if these charges 
are characterized as authorized taxes, the 
charges must be unifo'nn as required by 
amendment 14 of our state constitution. 
That amendment states in part: 

Ail taxes shall be uniform upon the same 
class of property within the territorial 
limits of the authority levying the tax 
and shall be levied and collected for pub¬ 
lic purposes only. 

Const, art. 7, § 1 (amend. 14). 

[27] In interpreting that amendment, 
this court has stated that absolute uniform¬ 
ity in taxation is not required. If the sys- 

missioners. The Board studied the various as¬ 
pects of operating tile utility and reported its 
findings and recommendations to ibc City and 
County. The Doard devised overall goals, fund¬ 
ing plans and 0 rgani 7 .nlional structure Tor the 
utility, 
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tem is administered in a systematic, nonclis- 
criminatory manner, it meets tbe require¬ 
ment of amendment 14. Sator v. Depart¬ 
ment of Rev., 89 Wasli.2d 338, 344, 572 
P.2d 1094 (1977). This court lias slso held 
that legislative bodies have broad power to 
classify for the purposes of taxation. 

While all taxes upon persons in the same 
class should be equal and uniform, the 
question of what persons shall constitute 
the class is one primarily for the legisla¬ 
ture to determine ... unless clearly arbi¬ 
trary and without any reasonable basis. 
Pacific N.W. Annual Conference of the 
United Methodist Church v. Walla Walla 
Cy., 82 Wash.2d 138, 144, 508 P.2d 1301 
(1973) (quoting Bales V. McLeod, 11 
Wash.2d 648, 120 P.2d 472 (1941)). 

(28i In the present case the rate classi¬ 
fications are based upon a determination 
that industrial, commercial, and other prop¬ 
erties which are highly developed contrib¬ 
ute more to water runoff, due to increased 
impervious surfaces, than do single family 
residential developments. All single family 
residential properties pay the same rate 
and the other properties pay according to a 
formula which applies equally to all proper¬ 
ties in each category. The charge imposed 
is uniform as to each member of each cate¬ 
gory and is based on engineering studies 
and averages. Accordingly, even if the 
charges are ‘-characterized as taxes, they 
are both statutorily authorized and uni¬ 
form, and are valid. 

The order of the trial court is affirmed. 


DOLL1VER, C.J., and UTTER, DORE, 
BRACHTENBACH, CALLOW, GOODLOE 
and DURHAM, JJ., concur. 

ANDERSEN, J., concurs in the result. 
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Donald T. BAUMAN, a minor, by his 
guardian ad litem, John II. CHAPMAN, 
and Lydia Bauman, Petitioners, 

v. 

Robert S. CRAWFORD, Respondent. 
No. 50870-1. 

Supreme Court of Washington, 

En Banc. 

Aug. 8, 1985. 


Suit was brought on behalf of minor 
bicyclist against motorist to recover for 
injuries sustained in collision with motorist 
in intersection. The Superior Court, King 
County, Robert M. Elston, .1., entered a 
judgment on a jury verdict of $8,000 for 
bicyclist reduced by 95 percent comparative 
negligence. Bicyclist appealed. The Court 
of Appeals, 38 Wash.App. 301, 685 P.2d 
1104, affirmed, and bicyclist appealed. The 
Supreme Court, Pearson, J., held that: (1) 
violation of statute by minor six to 16 years 
of age does not constitute proof of negli¬ 
gence per se, hut may, in proper cases, be 
introduced as evidence of minor's negli¬ 
gence; (2) violation of relevant statute by 
minor six to 16 might he considered as 
evidence of negligence only if jury finds 
that reasonable child of same age, intelli¬ 
gence, maturity, and experience as minor 
would not have acted in violation of statute 
under same circumstances; (3) although ac¬ 
tion was remanded for new trial on issue of 
liability, new trial on damages issue was 
not required; and (4) ruling exempting mi¬ 
nor from operation of negligence per se 
doctrine would apply prospectively and to 
any case already tried where issue of doc¬ 
trine's application to minor was preserved 
for appeal. 

Reversed and remanded. 

Brachtenbach, J., filed concurring opin¬ 
ion, in which James, J. pro tent., and Good- 
loe, J., joined. 
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//:/ “f Opi nion . No ./ S9/-Sy/• . . /-'-' 

April 25 , 1989 - 


Dnorable June. Potter • / . ../T../ . .• - - . -.- -.. :; V//;. ft;- _..-/■ 

jditor of Randolph County y j-f'y'.Ff . J ft -. Jv " 
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hurches -from tangible property taxes-’under ' I ndiana/.Ccde-.'-Chapter ; 6-1 .1-10 ..and 
xemption procedures to obtain tax exemptions under. Indiana Code Chapter 6-1.'I- 

.. y.d'd-.' ! ;.'. C.-J '^.f ''if. ANALYSIS fy/MfJf: ft . • 


• v ..yBob^Bul 
^SJC€%f89b3 r r57 :: 


...After..; co nsider i ng.^Jexas-flo nthlyf.^Inc., 

c'coufits^uof v t he’" "State-'fbf t?Texasr ; ilOSySYC . ,. 

nd Walz v. Tax Comm ’ r ' 397 U .S - j 664 ( 1970 ) ^concerning clauses /in.ft he First--;, - 
mendment to the United States Constitution ( the Establishment Clause/and the 
ree Exercise Clause) as made applicable'/'to states .by the Four tee nth; Amendment, 
t/'-is- ni'y opinion that all-.educational f;/liter ary-,:/scientific 1 ,; charitable', and f//';.ft 
eligious organizations should be treated the same by the county• auditor -and.- 
he county, board . of;ycevi'ew;|w;ith,-the/'single .exception- subsequently noted_ f or 
sr tain: churches or religious '-organizations .;.- - v - y- /. •_ y • ■/, 

: A 11 s h o u 1 d b e ? n o t i f i e d . a n d./ g i v e n . t h e 'f s a m e / a p p 1 i c a t- i o n s . a n d .- i n f o r m a t i o n Jf o r m s -f / 

The county- auditor should forward all-the'applications rand information .forms 
hich are returned by the applicants to-//the. countyfboard (of /reviewW/ 9 ^ 
The'icounty board of review’should appr.oveJdrtdisapproye^they'app.l-Icatlon^as^^;, 
rovided in. : Indiana Code Section -S-l./l-i.W andy otherwise;';follow. che CobevfV/t 
If churches or other . religious./brganlzatibhsfparef uriabTef to' f ill out Form 1/1-3 6 -• 



religious 

; ; S talf|||£ 
appl'yudfyfh'e"' 


■ sup rat: 
procedure/ 


to 


made- applicable , to the States/jby 
ree Exercise Clause -was not (raised :.indJexasfMonthl>hyd;Inc 
ffhe 'State. ..Board of / TaY . Comm iss loner s / has established / a 

hese special cases. . • ■ : y' - t ^ 

'■They have creviced that in .-lieu of the completed form, the affected .religious 
r sanitation can-send a -letter dur i ng the rfiling/- period , Indiana Code/Section;,/ 
-1 1-11-3, cr during the time /-limits /if: applicable under Indiana Code Section . 
-1]1-11-5’to the county'auditor stating that -it- is unable to complete the .form 

ue to its religious beliefs. \’>■ ... '• 

When a church or other religious organization sends such a letter- to you 
hould be forwarded to the county board of review for use in allowing or " 
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deai'i/with 


-it 


wor ks 







39 Ind. OAG No 


PAGE 2 


in 


such case's , the 



all 'follow the''procedures' provided : iin Indiana.; Code....Sec 1 1 o n . 6 -..;' 
. u i; 11 it i nn nf . i nrl i ana provides that the India na /' ;v\ ; 


.sallowing a tangible .property .tax exemption. --.c ; 

If the county board bf:-,review disapproves ,tne exemption 
>unty auditor shall-follow the 
.1 -11-7( c ) _ ; 1 

If the'-county -board of review 
)unty auditor,; shal. 

Article 10 s ’ 1 of the'.Constitution of - Indiana provides that the Indiana 

>neral Assembly (may exempt from 'property XaxatXon property; being used foty^y. 

inicipaT, educational',-■ literary, scientific, religious or cnantaO-e purposes..-. 
Article 10, s 1 has been held to-apply only to - property - taxes under - a y y-y.- 
jneral levy . See Miles y. Department of.Trees.1X1935) 209 Ind 172 yl99 N-Erg, 

’2, appeal dismissed 298 U.S. 640, 56 S.Ct. 750, .80.L.Ed. 13 2, , -poXX 

3 nneT—Coryall Lumber : .Co.-, v - Indiana Unemployment Comp ; .3d. (1940),. 218- ^nd . 20 
3 IM E 2d 776, cert, denied 312 U.S. '698, 61; S .Ct . 741,-/85 L . Ed . 1132 ( ) . .... 

The legislature must enact legislation for property;to be tax exempt from 
-ioLv- ion ■ Article - 10 xs lis (not self-executing , as ..the language used; 
lerein is permissive-'-father- than .mdWatoryy .See Iin^glja University Foundation;; 
State Board of Tax Commissioners (1988 ) , .1 nd . i ax ,;,527 N .E .2d ..11.66 ,-< ; _ - .- ;5 

Taxpayers who qualify'for ..one exemption : may. qual if.y-for another as well ^ .ee .- 

C A Corporation v. State Board of Tax Commissioners (1988), Tnd.ToX, .528.^ .- v 
E 2d 125, citing Community Christian'.Church; -Inc.jv; State Board of. .Tax - :■ --/..y. 
Dmmissioners ( 1988), Ind .Tax 523 N .EiJd .1360 ; Tndiana^Associatiogof^g -1/^ 
eve nth-Day Adventists;v., State Board of Tax Commissioners (1987 ), Ind .Tax ,, 512, 
cr r>A qnA - - ct-'pfp Board ‘of--Tax' Commissioners v Wright, _( 1966 )., ,:139. is I ; nd. APP -.ysy 

• m sltiii d!57ifeit^ii^pi®il^ W&W0I0 WWPlif 

The Indiana . General; Assembly ..has enacted' Indiana Code Sections 6 1.1 1° 7 r 

nd 6-1 . 1 - 10-21 exempting property he^d foyreligious purposes.-from property 

axation. ■ >'.j l : ■/ : ..."'I ’ 

Indiana Code -Section (GriT-tpiO-lS: '• reads.: X-fid;.'-!; 1 . '1.1 ( lyl'CT 

Buildings and land usedlf oy educat ionaly l iterary , scientific, religious 
charitable purposes .^(4)^1 liP^part^ A|buijdipg.yiseexern^from^P^y;;^ 
taxation if 'it is owned, occupied ,'.and used by.-.a person for educational, 
literary , scientific.,religiousilidf-XHaritab-]^;purposes . ^ X Fd i , J 

( b V A buildingfis exempUifromiproperty-taxation iifxat is ownedp- occupied^^^ 

and used by a - town •, citytownshipor county If or ^educational., .literary, y -- ... 
scientific,- f rater nalX.py charitable ; purposes.^ * ‘ y i, - 

( c ) A tract ;of. landV includlng ;the-campusyandxathletic; grounds of...an, 
educational institution, is.'exempt •from'property ...taxation ify ; ; 

(1) a building which Is : exempt funder; ...subsection.( a) or ,1 b yis 

v i t';'X and i/by'’y y,,. ,..... . ...... 

.; (-2 ) the : tract’ does'xn'qt;lexceed : . ....... 

(A) fifty '( 50 ) 'acres' in(the case .of; ... _ " . ■ r " _ - \j. ' 1 .x : 

- ■ .( i ) ah 'educatlbnal.y institution;'- /or -' 1 • x f cl ,-. 1 

(ii ).-a tract "that.'wasT.exempt : under ...this ..subsection on . March ...1 , ,,^.98 

or -■ 7 •" ’v :: i^1';v r | f:.; -Jx.' ■■ -- lillly.;;;)' ( 

■ ( 3 )■ fifteen- (15-)- acres in all other -cases. 

• (d) A tract :of --land ,l.s exempt.Xrom-property-taxation. if :y ; ' ) ; , 

(1) it is purchased for: .the curpose of .erecting a building which is to-be 
owned, occupied, and used "in': such a'"manner . that _ the building will be exempt 

Copr . (C) West 1994 No claim to ong. U.S. govt, worxs 




• ■ is exempt: under .subsection 

■■■■■'-r- Tyd':- ;, LTirf; iXl'-'t-'C 

931X9,.;,.. : s,..mo, - V. ; :«,6A4; ... 


situated 'on. 
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of : 


-this subsection 


on 'March 


; 1^8.1987; 


taxation if, it 
exempt'- under : subsection 


is owned and, 
(a) or ( b ) if 


another 


under subsection (a) or (b); and 

(2) the tract does not exceed:, 

; .,U , ( a ) fifty ( 50 ) acres in the .case 

Hrv I ) an educational institution;, or 

' (if) a tract that was exempt under'__ 

• or ■■..'■•A V ; '. • cVC'' 

(B) fifteen (15) acres in all other'cases 

(e) Personal property is exempt from property 
used in such a manner that it would be 

it wer e a bu i Idi ng . . - : 

(f) A hospital’s property which is exempt from property taxation 
under subsection (a), (b),-or (e) shall remain exempt from property taxation 
even if the property is used In part to furnish goods or services to 
hospital whose property qualifies for- exempt ion , under, this section.,. - - • 

(g) Property owned by a shared hospital services:.organization which is 

exempt from federal income taxation under section 501(c)(3) or 501(e) of the 
Internal Revenue Code is exempt from property taxation if -it is owned, h-fy-v (;(: 
occupied, and used exclusively to furnish .goods or .services to a hpspital u .. 
whose property is exempt from property taxation under subsection .(-a), ( ), . •- 

or (e). [Emphasis added] . .-" ~ ’ pri LL 'V d; - yv-y-r 

Indiana Code Section 6-1 .1-10-21 reads: : . ; -V;: ■: ■ . 

Churches or religious societies.—(a) The following tangible property is . -- 

exempt from property taxation if it is owned by, or ..held in trust for the use 

of, a church or religious society:. . -; • . - . • •••'•(• . 

-• (1) A building which is used for religious worship. 

QM 2 ) • Bui 1 d i ngs t hat.;|ar e ,Msed^as|j?arso 

(3) .'The pews and furniture contained within a building which ,is Used . tor.-.. 

-1 religious worship. •• • • ■ • ' - [-(-2 V -' %: ' 1 v '', i • . .y.. 

(4) The tract of land, not'-exceeding fifteen (15) acres,- upon..which a 

building described in. this section- is..situated . 

(b) To obtain an exemption for parsonages y( ;a . c^ur ptv oj.: -r f ; 

must provide the county -auditor 
rel; 


with an affidavit at the time .the,'church.,or. 

ythat: 



(2) none of the parsonages are being (Used (to .make.:.a profit 

-' The affidavit, shall:: be signedyunder^path^^hp^cf^ch^^pry r.|la,giouj-j 
(society’s head rabbi ;- priest, : preacher-minister ,:|Oi(yF?|stor; ' • m 
.added] . ■ f-r-f -5'v : '-U( rf 


r'[Errip has is'ysfffy 


CONCLUSION; 




. Th-rpT * ' 


It is,.ther 
ay be .-exempt 
irst.Amendme 
ourteenth Am 
ducational, 
a me .. 

However, th 
institution 


efore, my- Official ' Opinion :tnat.-(a .church.:-or . religious .institute.. 
ed from tax without violating the Establishment: Clause , 0 ^^.®-^^ 
nt of the United (States Constitution a£?y;made applicable by-the 
encment of the United States Constitution to the : St.ates;| ■_■ (-.^((r 
literary, scientific or ' char i table . organizations are tr.eated the .. 

Free'Exercise Clause of the First Amendment of the United States 
as madi applicable to the States by the Fourteenth Apendmen - 
- copr .' (C) West 1994 No claim to orig. U.S. govt. . 
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.he United States Constitution 
organizations where it 
ipp licat ion ff o r ms 

•uditor• sta1 1 ng that it is contraryitorits religiousibellefs^to: complete^ 

•■pplication, the county auditor should .send the|lett^:;together,wxth the ;& ^ 
ipplications.;of other organizations exemptions under In ^,^1. 

rode Chapter 6-1.1-11 
The .county board of 

- 's organizations wno nave sent suwi..a.n 
After approval or‘disapproval ,. the county auditor should then follow 

:he procedures in Indiana Code Sections .6-l.l-ll-7(c)and 6 1.1. 11 8 in|h|^ 

it does for other ..organizations. . 


review should approve ordisapprove the exemption fd^r^b©:^ 
hurches or religious organizations who .have sent such a letter. 


same . manner as 


Respectfully submitted. 
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TTF AS : 1994 WL 278128y( FLA : APR. 2 DIS7 . ) ) . ■■ 

QTTrp; 1 THIS OPINION HAS.' NO.TiBEEN RELEASED FOR PUBLICATION IN i HE PERMANEN i LAW 
REPORTS. UNTI Lit RELEASED ,'.- IT IS SUBJECT TO REVISION OR WITHDRAWAL. -. 


^SARASOTA COUNTY, Appellant, 


v . 


SARASOTA CHURCH. .OFTCHR'IS^fiJNC .ML. - Mor iah-iChr ist ian Church ; • NorthsideL 
v Chr istian Church off.Chtist ;l Faith- Baptist Church/Ni komis ; GuIt Coasts 

— 1 — . .t v-. — ■ CTn/^'r oiiiAAri-rr^Q< 


T aber nac1e yEIno. 

.... ; Lutheran 


•YAssemDiy of God; Calvary Bible Church; Christ.^.. 

'Chur^Fv^and<Liberty Baptist .Church , Apoellees . • - 

y;icT- '.y’i5l^str:a^c@CPouf t.i of Appeal of Florida, .. Jihr 

y Second District. - ■ j.' ; ;.. : 1, ... . r •: 

V . : rV-i. " June . 24 , 1994. . , •■„• -.y-- . ■ • ,-= v; . 

Richard E. Nelson; RicliafdilLM Smith and Michael Sv Drewsjof Nelson, ; Hesse, j, . J 
,y r i L^lSmit W idmar^^^^^feuse^&T; Doo ley ^Sarasota 

:?egc#y r ^3SGtS^-’fnflra^|BI'ea RTey .of^Nabors ib 1in & Nickerson, 

a 11 a hassee f or appe 11 a in„ i r yly - .. y:•■?';•• a - •-. 

Stephen-F.. - Ellis and.yi-.Ll^.Wgnltesel 1., Jr ... . a^. a=?r> a 

^l R [ 1 ] [ 2 ] [ 3 ^ [ 4 ] :; Appefl^nt|lsax;asota County ; 'challenges .a : .f inal;^jud9men^gLy/|^^ ; 
• • • - -- •••••• ----- 1 ---1 ;: s -as|Sto;-members of ..the yclassy^^ 

.S to r m w ate t .j E n v l r o nmeinta 1 :.UtI ; l4..thky 
7'i^|5 Appe 1 lees as.'.'membersyc^tbe;= 

■lasy^a-oss-a^SLft^KSShPl'AucISiSent 

issessments- levied 1 'b>c;®ge':'=">‘--fn'- *rr» and 

rurr-t- A a’A A+-'a'A":r i kvTannoT Ifefefes/c: 


Sarasota , for , appellees 


fire and rescue 


-as Lityvaii-dates' special?? 
servicesThe class ‘gyy? 


ibserve 

iudgrnentL-for -review need. : -to ,re-sur.vey^the...same .;gr.ound^o, ; J.e ,.s||te| 

5r p 1 ag 1 ar 1 ze; : '.Judge^ Ul(nat'-IeyA>©|fef,forts Theref ore , ;-:in-_af r irnni ng - the _ judgmeng^as 

imended we'- quote 'extensiyelfyyjfrcnn it and ,-'.with certain minor modifications ^y . 
• cprove and scoot' ItfastouSfc^n. as follows: '. - 

The issues I n. ; -.thisT<jasefare|gwhether Churches should pay tor fire and rescue 
services and stormwater#management services which are levied as special - . 
issessments.' Chur ches farer: exempt from taxation [FNl] , but subject to payment ... 
)f special assessments JEtJhe': Plaintiff, Churches, have timely protested any - 


In this cause, 
administrative 


The 
remedies 


such payment for the special assessments at issue 
Plaintiff, Churches, have ..therefor e exhausted all 
so allow them to move to this' judicial forum. 

Few would argue, and these churches do not, that Churches should_[notj 
-‘or special assessments that are in the form of improvements abutting or 
contiguous to church property and providing a special benefit to such 
^v-^o^rfv. Fysmoles of such special assessments would be sewer lines. 


so as 


pay 
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TE AS : 1994 ; WL - 278128 *1 ( FLA . APP.. ; 2 : DIST . )) . , - F F: 

The definition of a special assessment is probably best stated in the case rr 
•• city of-Boca .Raton, v. State , . 595; So'. 2d 25 _( Fla . 1992 ) .At .'page 29 of that . .• 

jinion, the following language is set forth: . - - _ , fcyth 

a legally imposed special assessment is not a tax. Taxes and special ; ;. ;. 
isessments are distinguishable in that ...whileboth are mandatory, there is no uy 
■quireraent that taxes provide any specific benefit to the property; instead,^ 
iey may be levied throughout the particular taxing unit for the general 
jnefit of residents and property. On the other hand,-special assessments must| 
)nfer a specific benefit upon the land burdened by the assessment ... It is 
lposed upon the theory., that .that portion ;of the community which is required to- 
>ar it 'receives ■ some : special : or : peculiar, benef it in ft he. enhancement oi value 
- the ’prop er. t y.. a ga i ns t, ; wh i ch .it . is . imposed as a result tof- the yimpf oyeirient made 
th the proceeds of . the-' special' assessment. It is limited ..ito property --.-tF 

snef ited , is- not-governed "by uniformity and .may be. determlned; legislatively or.| 
idicially •..■There are two' requirements f o r : t h e : i mp os i t i 6 m of fa valid . f £ 

oecial assessment. First, the;property assessed must derive -a .special benef it r 
'om the services-provided v. .11 Second , the-, assessment :, must;: be ..faif ly -and ; ^ ^ ■.. 

;asonably; apportioned amongfthe properties bhatfreceived. bhe|specia 11 benefit. " 
Black’s LawTDictionar/--6th . Edit ion --('Special. "Assessments .page ■ f 

ly .-encompass 

d to 'services :> :• However ,-in the lateT1960fsyand ^ 

. Tu-fi: w ■ f w £ t hou t'';al t er I ng : the Tdefinitidnrof fa special 


■ the 


nprovements'fas jo 

qereafter cases arose wh’ibh, -. . . -• , , 

ssessment, and -without;-further : explanation ^deemed : certain-.services ; ,tp be . . ... 
oecial •• assessments .:'l[FN2] : .. T h is : ;.tra ns i t i o nt seemed to , strain, .the defi nit ion and... 
: stor ica 1 meaning of *a special-assessment _ , For examplejin addition^, 
anguage set '^orth^^in "City ofFBoc^Ra€oniiV:.iifSt'atsT5^dRra^Fthep:following^; 
anguage is contained.in St. Lucie County-Ft. Pierce Fire_Preventlonpnd: 
ontrol^District^^ vaAVC.fI a T1 962^'where in'..the Court .stated -. 

-,e foll< 


■; Di s t r i c tfv :mi ggsf flA bl/JSo^d^^Fl-a|l 

ne following' a t : .'pagei746'. pf . i t’.s < Op i n io n :;f / y ff;Lbhi?: Slf rb£ ff,L. ' v -ty oby; 

,TTo..be-.iega 1 , special assessments must.be directly proportionate to the y 
'iTnef its to the 'property upon which" they are "levied and „thismay not be _ *■ 
nf erred' from aisituatlon where all property J in J a ^ district-, rs^ assessed for „the , 

snefit of.'the whol 
e nef i 11ed i n • t he'-. 

1hf?IrsuIiPtTT5aSsiTFiLFTauseUsTte t SofMiPSK^SScue; ; spi=es 

rescue’Services :;iriVthis:; : OpiniorC:'are;synonymousi U iy,ambulajcj .servioesJ 5 .^Ev ... 

he Plaintiff Churches, conceded this Tissue -as sa - gray;. : area •.... Chur ches ^.have 

■Z signif ica'ntSbbstacies concerSing'Tthis issue V The’yirstis, t he ex 1 st 1 ns rj- 

ase law as enumerated in Fir e. District. No. I -of Polk County .v. Jenkins, . 

■ ora and SoutK'Trail' Fire ' ControlyDistrict',''-.Sarasota County, v . State, _ 

"pr a ’ Specifically ',f these 'cases . haveir eco'g n i zed fire and related services 

Special assessments". The second : obstacle^or the Plaintiff , Churches 

his issue is rooted in the history of how many churches - have paid for fire 

oscue services for the past 20 years or more.. They have paid, seemingly 

ithout protest for fire and rescue services via one norm or another OT 

pecial assessment The recent escalation in the amount of such charges h ^; 

enerated much of the current church protest. However, the issue 13 P r ^'J 

i _ nr | rp o rlje services as a special assessment and not the amount ot the 

f fire and rescue services^ a c ^ No claim to orig . u.S. govt, works 


as : 
■ on 
and 
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hlrges therefore .^.Accordingly, .the Defendant’s Affirmative Derense of I|§|£ 

stoppel ’• is wel Intake n ■'and- i ndeed applicable -to-this issue of fire and rescue^. 

e ihe C rImaining issue is 'that of stormwater management {services . Unlike fiijelgjt- 

nd res'cuewserv ices.,---the Plaintiff, Churches, n ® v ® r • paid ' ro ^ s ' {fgfgfe: 
.anagement services until Sarasota County passed Ordinance No. 89-117 Td |§|v 

irdinance changed the payment of such services rrom a tax base , rrom whicn =.t£v 
hurches are exempt, to a special assessment base, from [sic] which churches 
re compelled to pay. Ironically, vacant land owners paid --Tor scormwater 
ianagement 'services when the collection.was via-a tax but are now exempt from ^ 

laying- under the special assessment...format.. ■•...•'■ - y.'t • ‘.fl=r 

- *3 S tor mw at e r^m a ha g eim e n t{ der v ices far e'f : w i t hout question ,cboth -necessary 
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Anthony A. Amstutz 


1605 Echo Lane, Fort Wayne, Indiana 46815 • (219) 749-0854 


January 10, 1995 

City Utilities Committee 
Sam Talarico, Chair 

Honorable members of the Committee, thank you for your consideration of this letter. 

It is a difficult task, to be sure, formulating a fair and equitable plan that will cover the 
maintenance and repair costs of this city’s storm-water sewer system. We all benefit 
from it; we all need to share the cost of its up keep. It serves the over-all good of the 
community. 

Two key questions have been raised concerning the church on this matter: 

1) Can the church be exempt from this user fee. 

2) Should the church be exempt from this user fee. 

In addressing the first question “Can churches be exempt”, three areas need to be 
examined: 

1) The U.S. Constitution 

2) The Indiana State Constitution 

3) Title 8 of the Indiana State Code 

The U.S. Constitution Allows for Exemptions 

A United States Supreme Court case titled Walz v. Tax Commission, 1970 held that a 
property tax exemption for religious property used solely for religious worship did not 
violate the Establishment Clause. In 1993, an Idaho court used the Walz case to state that 
“Statutory tax exemptions for religious organizations are not.... prohibited by the 
Establishment Clause.” They also stated that exemptions for churches were a valid 
means for government to limit its otherwise potentially destructive effects on religion. 

The Indiana State Constitution Allows for Exemptions 

Article 10, Section 1 states: “The general Assembly may exempt from property taxation 
any property in any of the following classes: Property being used for municipal, 
educational, literary, scientific, religious or charitable purposes;”. It has been concluded 
that a property tax exemption is permissible, but not mandatory. 

Title 8 of the Indiana Code 

It has been concluded from a reading of the Indiana Code, Title 8, Article 1.5, Chapter 5, 
Section 7(b), that an exemption from user fees is prohibited to any entity, including 
churches. That section of Title 8 states: “The board, after approval by the legislative 
body of the municipality, may assess and collect user fees, from all of the property of the 
storm water district for the operation and maintenance of the storm water system.” 
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Storm Water User Fees and the Church 


The conclusion reached and in use by this City Council, is invalid and inconsistent when 
compared with conclusions of similar language. 

Validity 

First, my challenge as to its validity: 

The only proper and logical conclusion that can be reached from a reading of this code is: 
“The board may assess and collect user fees from churches.” 

Allow me to use a proper syllogism to demonstrate my conclusion: 

Major Premise : The board ...may assess and collect user fees, from all of the property of 
the storm water district. 

Minor Premise: The storm water district contains churches. 

Conclusion: The board may assess and collect user fees from churches. 

To conclude that the board must assess and collect user fees from churches would render 
the following: 

Major Premise : The board ...may assess and collect user fees, from all of the property of 
the storm water district. 

Minor Premise: The storm water district contains churches. 

Conclusion: The board must assess and collect user fees from churches. 

The changing of the word “may” in the major premise to “must” in the conclusion 
incorporates what is logically known as a “formal fallacy”, and renders the conclusion 
invalid. 

Inconsistency 

The conclusion is also, inconsistent when compared to conclusions of similar language. 
Recall, the conclusion of Article 10, Section 1 stating “may exempt from property 
taxation”, was that an exemption was permissible , but not mandatory. However, the 
conclusion reached of “may assess and collect user fees”, has been considered 
permissible, and mandatory. Clearly, there is an inconsistency in the methods used to 
reach each conclusion. 

Can churches be exempt from storm water user fees? Yes; the U.S. Constitution, the 
Indiana State Constitution, and Title 8 of the Indiana Code, all allow an exemption. 

Conclusion 

Finally, I would conclude by briefly addressing the second question: Should churches be 
exempt. 

For a better part of this nation’s history, the church had been treated separately from all 
other entities. This is why Thomas Jefferson penned the phrase “a wall of separation” to 
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Storm Water User Fees and the Church 


the Danberry Baptist Society in 1802, insuring them freedom from governmental 
intrusions. 

No other entity in this nation’s history, or even the history of the world, has done more in 
attending to the poor, caring for the sick, or sheltering the homeless than the church. And 
in the area of crime, Jefferson said that religion was the best prevention as it is the only 
thing that deals directly with the heart. 

This city, which has received accolades of “Most Livable City” is now experiencing a 
record amount of murder. Our need for a strong, vibrant, and free church is as great now, 
as it has ever been. 

As you have been advised, the 1989 Opinion of the Indiana State Attorney General, #9 
which stated: “that all educational, literary, scientific, charitable and religious 
organizations should be treated the same...” was deemed “nonbinding dicta” and was 
summarily disapproved in the 1994 Opinion of the Indiana State Attorney General, #4. 
She concluded that churches can be treated as separate from all other entities. 

Steps taken by you, this city’s Council, that would ensure the church’s strength, protect 
it’s freedom, and treat it as separate, would certainly serve the greater good of this 
community. 

I strongly urge you, dear Honorable members of this Committee, to reconsider your 
position as to whether churches may be exempt from this user fee. 

Thank you. 
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STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City. Council to Vote No on. 
the NEW proposed Storm Water Run. Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 



























STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City. Council to Vote No on. 
the NEW proposed Storm Water Run. Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 

/Name _— — J — f. ■"‘"v Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 










































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City. Council to Vote No .on. 
the NEW proposed Storm Water Run. Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 



































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City. Council to Vote No ,on. 
the NEW proposed Storm Water Run. Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, L994. 



























STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City. Council to Vote No.on. 
the NEW proposed Storm Water Run. Off User Fee Tax: 

Name Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 













































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City. Council to Vote No .on. 
the NEW proposed Storm Water Run. Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 





































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City. Council to Vote No . on 
the NEW proposed Storm Water Run. Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 










































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City. Council to Vote No.on. 
the NEW proposed Storm Water Run. Off User Fee Tax: 


Name Address 












































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City. Council to Vote No.on- 
the NEW proposed Storm Water Run. Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 





























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City. Council to Vote No .on. 
the NEW proposed Storm Water Run. Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 




































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 

Name Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 

































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 



























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 

































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 






























STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 



























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 






























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 


the NEW proposed Storm Water 

Name 
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Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 






























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 



























STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 





























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the 
the NEW proposed Storm Water Run 
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City Council to Vote No on 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 



























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 




























-J -p^- 


STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 





























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 




Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 


































STORM WATER RUN OFF TAX PETITION 


We, the undersigned; request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 


O 


































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 






























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 

Name Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
































STORM WATER RUN OFF TAX PETITION 




We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 








































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 






























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 

1 . ( IatH/v 

Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 

























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 





8. 'RptflO) ^OoRTHi 



9.3fti 




10 . 





11. M& L cJ. 




12 .. WuMLa^.C 






4. 



(0^07 ( s ^ 7> 

^ f?JZ 

5 . 


J €-Jbm 

if 


6 , 


lO/OZL 



/) 


&20 Pz>sL~\R$JL Dfe 


\\ 


%n 


&arC 


^ r 4fc 




iMj-L s/'y' 'a{^h ,. t-7%4. 


it 


°T ^°1 heJUgv\ ,br, P^uiu/t^ HbRO ^ 


T 3 0 ‘j S/J<m '\/igfrJ 


Jl ujyyjl Qr\ 


19. 


20. 


Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 



























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 





























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 






























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council 
the NEW proposed Storm Water Run Off User Fee 


to Vote No on 
Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 







































STORM WATER RUN OFF TAX PETITION 

I?®’ *i T e 7 unde ^signed, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 



































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request 
the NEW proposed Storm Water 


the City Council to Vote No on 
Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 

f® ’ un dersigned, request the City Council to Vote No 

the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 


































STORM WATER RUN OFF TAX PETITION 

*®’ Jk® undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 







































STORM WATER RUN OFF TAX PETITION 

+ ®’ JjL® undei *signed, request the City Council to Vote No on 
the NEW^-b reposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 





















































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 









































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request 
the NEW proposed Storm Water 


the City Council to Vote No on 
Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 











































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 










































STORM WATER RUN OFF TAX PETITION 

Iff’ undersigned, request the City Council to Vote No on 

the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 


































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request 
the NEW proposed Storm Water 


the City Council to Vote No on 
Run Off User Fee Tax: 


Name 




Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 








































STORM WATER RUN OFF TAX PETITION 

unc *ersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


* 


1 •. 

2 .. 

3 . 




Name 




OLA 


Address 

Of'h. hsirS f 'T&J-'FeK's t/^7 


4 . 

5 . 

6 . 

7.. 
8 -. 
9. 


10 . 
11 . 
12 . 

13.. 

14.. 

15.. 

16.. 

17.. 
18. 


19. 

20 . 


Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 

































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request 
the NEW proposed Storm Water 


the City Council to Vote No on 
Run Off User Fee Tax: 
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20 . 


Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 









































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


CjO 




Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 






























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request 
the NEW proposed Storm Water 


the City Council to Vote No on 
Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 






































STORM WATER RUN OFF TAX PETITION 

^dersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 










































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request 
the NEW proposed Storm Water 


the City Council to Vote No on 
Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 





















































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 


































STORM WATER RUN OFF TAX PETITION 

+ undersigned, request the City Council to Vote No on 

the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No 
the NEW proposed Storm Water Run Off User Fee Tax: 
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18.____ 

19. _ 

20 . 

Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 

































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name Address 
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16 . 
17 . 


18. 


19. 

20 . 


Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 


































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request 
the NEW proposed Storm Water 


the City Council to Vote No on 
Run Off User Fee Tax: 


Address 

,h'o % >7 MpuMf 


1 ± 2 -1 d 


H 




Name 

1 » ./%^{y7%-JL 

3 '- LO a, j2 ;■ -t- r* —^ oJkic _ 6 9 64 ^ , Xxv/iu/o 4<n-st a/ 

4 . __ 

5 _ 

6 .__ 

7. 



. A 


8.. 

9. 


10 . 
11 . 
12 . 
13 .. 
14 . 

15 

16 
17 
18. 


19. 


20 . 


Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 






















































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 




































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request 
the NEW proposed Storm Water 


the City Council to Vote No on 
Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 






































STORM WATER RUN OFF TAX PETITION 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 


































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 








































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 

, 


Address 

tuO J‘ f . . 

'T^Ptsv) 


f d 

-'v- w 1 .... ■ | " ■ ■ 



4 . 


5 . 

6 . 


7. 

8 . 

9. 


10 . 
11 . 
12 . 

13 . 

14 . 

15 . 

16 . 
17. 


18. 


19. 

20 . 


Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 







































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please^lpeturn to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 




































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 

A 


Address 


25^ 

\ ',/)j 

2 . 

! i 

3. 


j^LC/ A MtdAt C0A < 7 / h&T-l i(7CAilAM^ / IuO C $2/ 







w 




£t c 




4 


c 


n 


’ .4 / 


i x 


6 ■ , /V d 'ect/fij 

7 . /^dimr 


a 


a 


C r 


9 . 





fz 


u 




<-( 


> < 


/» 


/> 


% 2 az^ 


r / 




IL 


r t 


// 


r / 


/ / 




4 


U 


fZ 


Ac 


7 f 


// 


is'. 10 at LA 


n 

n II 

17 Q/TyyutPjfl- X^rfie/ 

n 

l < 

n tj 

is. 234 j.i ila Ml qM\&XaMA 

11 

/ c 

Li t i 


1 ( 

< / 

4 —t - L 

20 . fyjhi^2 Mb*d .— . 

■■ 

•« 

7 7 

'« f 


Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 








































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25 , 1994 . 
































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 



Indiana 46802 by October 25, 1994. 









































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 















































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 



Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 



































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 






































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 
Indiana 46802 by October 25, 1994. 

602 E. Wayne Street, Ft. Wayne, 





































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
































SAINT PETER’S C^mci !C CHURCH 
518 E. DgWAlu STRllT 

FORT WAYNE, IN 46803 


STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 


SAINT PETER’S CAIHP f T CHURCH 
518 E. DeWALD STREET 

FORT WAYNE, IN 46803 

































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 

SAINT PETER'S CATHOLIC CHURCH 
518 E. DeWALD STREET 
FORT WAYNE, !N 46803 
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PETER'S CAT HO! !C CHURCH 
518 E. DeWAlu SHOElT 

FORT WAYNE, IN 46803 


STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the.NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 


5/jHI PETER’S CATHOLIC CHURCH 

518 E. DeWALD STREET 

FORT WAYNE, IN 46803 
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STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 


SAINT PETER'? CATHOLIC CHURCH 
518 E DeWrtLL) STREET 

FORT WAYNE, IN 46803 































STORM WATER RUN OFF TAX PETITION 
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We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 


SAINT PETER'S CATHOLIC CHURCH 
518 E. DeWALD STREET 
FORT WAYNE, IN 46803 
































S«NT PETER'S CATHOUr HHURCH 
518 E. DeWALO SsRELi 

FORT WAYNE, IN 46803 


STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 


SAINT PETER’S r*™ .J 

518 E. DeWAtu biR’.^i 

FORT WAYNE, IN 46803 
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STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 


SAINT PETER'S CATMO! !r CHURCH 
518 E. DeWALD SikLtl 

FORT WAYNE, IN 46803 































SAINT PETER'S CATHO!. 1C CHURCH 
518 E. DuV'-hj: -I 

FORT WAYNE, IN 46803 

STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 


Saint PFTER’S CATHO! >C CHURCH 
I WAYNE, IN 46803 































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 






































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Plb^se return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 












































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 


































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 



































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 



































I J o icsr\ 


STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 








































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 

































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


. Name 





Address 




4^ ?? / (/ 


jaua x 4c y/L 


8 

9 . 

10 
1 




/ X 2uo g- IdL c ^t£. *. e W. 




4g. 





i ._^2 


/oU)^ C/'nn am & w AJ- 


Ala a . cyc-f'^ 


(UyiHou^M~4L jt 


13 


yyjUy U ^35 prcs^ujjClc sj{. q^((o 

A,.46?/y 

, /kt 4M1 r 


$.Sys pA$Ag^iy,/- Qa L \y > r {o > y _ 

J Ao 5 .vA . A.. A ^ 






5 




~y 


i w ( y h, \ 


UC4){ 


>b 


Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 





























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 

































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 































^J'Arti^t temple ^ 

Indiana 

Phone 484-6841 


October 18, 1994 


Rev. Vernon Graham 
The Associated Churches 
602 E. Wayne Street 
Fort Wayne, IN. 46802 

Dear Vernon: 

Because I am leaving for vacation Oct. 24 - November 12th., I am sending theses 
to you a few days early. 

Keep me posted on what happens. 


Sincerely, 



Chuck 






STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 





























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 

Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 




































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 



Indiana 46802 by October 25, 1994. 









































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 



-aL7c2ak 


/m 



aga s T<z* AjL 


// 






/9^ -A- J/G 


■ Xa: / tO^. 



0-10'2~-7)/Jjtl+/l& 


(A 7// 


AVI, 


J-&LL £jmg*JL 0~f~ 

' ” 1 At/ 7 T f ' 


Tyy 

ZLf/7 


Xd 


3t/dO <Aa 





/ d> / (J Cxj~ AtttA ) , 

■jkmJiL ( xXj= 1 la^aX ^' 



S> L % O iXX? /Ax^ - C4 - t CtJCt ^yrJ^ }?i 


dl -V / d (lli —J -" / -1 * ^ 


Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 




































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 









































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 




























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. . 
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STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 









































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 



Name 




Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 






































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 



r.ClWM/l± 

i 7? 2 ^KPr ^><^-^7 

A# cy?r72>, t3ii/l4an 

8 . T 

dt 'a V 


l S3^Q fjftaZjQ , ' 

9jO< 


* LUjrurkJ H h / C . 

Ls 
10 A 

nty&ku 

4/Z, II2\T&4&uuJ^W-***j 


11 . 


12 . V 



zm. 




i3. (cjSjlA 



I sf % c j P&tts-' jQ _ 

UAlLMo^ job QMJlMoa flPfe 


■ i-y Vyz 



2*7 ~ / ( 0? -fci <£> 

SS ^2 </C& 6c^ 


Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 








































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Nam 








Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 












































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 

































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 







Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 













































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 

































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 



Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. . 1 





























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Assoc 
Indiana 46802 by October 25, 1994. 


Wayne Street, Ft. Wayne, 




































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on. 
the NETW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E- Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the- NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 






























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 











































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 






































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 

































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 



































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 



























STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 


























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City. Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 




























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City. Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 














































































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 

































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name ^ 

Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 








































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 


































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 



Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 









































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 














































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 







































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 












































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 




























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 





Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 




























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 

Name Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 




























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 






























STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 


























STORM WATER RUN OFF TAX PETITION 

JJl® undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 





































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 



Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 




























STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 

Name Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 
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STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 

































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NE^W proposed Storm Water Run Off User Fee Tax: 

Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 





































STORM WATER RUN OFF TAX PETITION 

We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 


Address 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 

















































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 


Name 
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Please return to Associated Churches, 602 E. Wayne Street, 
Indiana 46802 by October 25, 1994. 


Ft. Wayne, 
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STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 

Name Address 
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Please return to Associated Churches, 602 E. Wa^/e Street, Ft. Wayne, 
Indiana 46802 by October 25 , 1994 . 





































STORM WATER RUN OFF TAX PETITION 


We, the undersigned, request the City Council to Vote No on 
the NEW proposed Storm Water Run Off User Fee Tax: 
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Please return to Associated Churches, 602 E. Wayne Street, Ft. Wayne, 
Indiana 46802 by October 25, 1994. 




































THE CITY OF FORT WAYNE 

CITY-COUNTY BUILDING • ROOM 122 • FORT WAYNE. INDIANA 46802 • 219-427-1221 



SANDRA E. KENNEDY. CITY CLERK 


January 13, 1995 


Ms. Connie Lambert 
Fort Wayne Newspapers, Inc. 
600 West Main Street 
Fort Wayne, IN 46802 


Dear Ms. Lambert: 


Please give 
January 2,4", 


jJ? 

the attached full coverage on the dates of January 17 & 
1995, in both the News Sentinel and Journal Gazette. 



RE: Legal Notice for Common Council 

of Fort Wayne, IN 


Bill No. G-94-07-21 (as amended) -(as amended) 
(as amended) (as amended) (as amended) 

General Ordinance No. G-04-95 


Please send us 3 copies of the Publisher's Affidavit from both 
newspapers. 

Thank you. 


Sincerely yours. 




Sandra E. Kennedy 
City Clerk 


SEK/ne 
ENCL: 1 



AN EQUAL OPPORTUNITY EMPLOYER 




THE CITY OF FORT WAYNE 


CITY-COUNTY BUILDING • ROOM 122 • FORT WAYNE. INDIANA 46802 • 219-427-1208 


SANDRA E. KENNEDY. CITY CLERK 


Ms. Connie Lambert 

Fort Wayne Newspapers, Inc. 

600'West Main Street 
Fort Wayne, IN 46802 

Dear Ms. Lambert, 

Please give the attched full coverage on the date of August 5, 1994, 
in both the News Sentinel and Journal Gazette. 


RE: Legal Notice for Common Council 

of Fort Wayne, IN 


Bill No. G-94-07-21 
Stormwater Service 


Please send us 3 copies of the Publisher's Affidavit from both 
newspapers. 

Thank you. 

Sincerely yours. 


Sandra E. Kennedy 
City Clerk 
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NOTICE OF PUBLIC HEARING 
FORT WAYNE COMMON COUNCIL 
(BILL NO. G-94-07-21) 


NOTICE IS HEREBY GIVEN THAT THE FORT WAYNE COMMON COUNCIL OF THE 
CITY OF FORT WAYNE, WILL CONDUCT A PUBLIC HEARING ON TUESDAY, 
AUGUST-16,1994, AT 5:30 P.M., IN THE COMMON COUNCIL CONFERENCE ROOM 
128, CITY-COUNTY BUILDING, ONE MAIN STREET, FORT WAYNE, INDIANA, 
MORE PARTICULARLY AS DESCRIBED AS FOLLOWS: 


BILL NO. G-94-07-21 

AN ORDINANCE AMENDING CHAPTER 53: "STORMWATER SERVICE" 
OF THE CITY OF FORT WAYNE CODE OF ORDINANCES 
THIS ORDINANCE ESTABLISHES A PERMANENT RATE STRUCTURE FOR 
STORMWATER SERVICES, WHICH WOULD REPLACE THE INTERIM RATE 
SCHEDULE IN EFFECT SINCE 1991. ALL RESIDENTIAL PROPERTY 
OWNERS SHALL PAY $1.94 PER MONTH AS THEIR SERVICE FEE 
BASED ON A MEAN AMOUNT OF IMPERVIOUS AREA FOR RESIDENTIAL 
PROPERTY AT 2,500 FT., (ONE RESIDENTIAL EQUIVALENT UNIT) 
ALL NON-RESIDENTIAL PROPERTY OWNERS SHALL PAY A MULTIPLE 
OF THE $1.94 PER MONTH, PER ERU. - THE NEW PERMANENT RATE 
WOULD GO INTO EFFECT JANUARY 1, 1995. 


ALL INTERESTED PERSONS ARE INVITED TO APPEAR AND BE HEARD. 


FORT WAYNE COMMON COUNCIL 



SANDRA E. KENNEDY 
CITY CLERK 




LEGAL NOTICE 


General 


Notice is hereby given that on the } 0l l L 


January 


, 19 95 


the Common 


of Fort Wayne, Indiana, in a — Regula r 


the following Bill No. _ 
Ordinance No._ G-04-95 


G-94-07-21 (as 

(as amended) 


am ended) (as 

(as amended) 

to~wit: 


_day of 

Council of the City 
Session did pass 

amended) (as amended) 
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BILL NO. G-94-07-21 (AS AMENDED) (AS AMENDED) 

(AS AMENDED) (AS AMENDED) (AS AMENDED) 

(AS AMENDED) 

GENERAL ORDINANCE NO. Jl - a H 

AN ORDINANCE AMENDING CHAPTER 53: 

"STORMWATER SERVICE," OF THE CITY OF 

FORT WAYNE CODE OF ORDINANCES. 

WHEREAS, the Common Council of the City of Fort 
Wayne passed Ordinances G-17-91 and Amended Ordinance G- 
25-91 establishing an interim stormwater service charge 
for users of the Fort Wayne Stormwater Utility in 1991; 
and 

WHEREAS, that schedule of interim Stormwater 
Service Charges, which is still in effect, was based on 
broad land-use classification of users, approximating the 
average impervious stormwater runoff contributed by each 
classification; and 

WHEREAS, at the time of passage of Ordinance G- 
17-91 and Amended Ordinance G-25-91, the Common Council 
requested City Utilities staff to undertake a cost of 
service and rate study in order to more accurately assess 
stormwater service charges to individual users in a more 
equitable manner than currently adopted in the interim 
rate; and 

WHEREAS, Woolpert Consultants along with David 
M. Griffith and Associates, Inc. and Strand and 
Associates, Inc. (Stormwater Consultants) were hired to 
assist City Utilities in performing the necessary cost 
of service and rate study analysis in order to implement 
a more equitable stormwater billing system; and 

WHEREAS, Common Council representatives, Board 
of Public Works members, City Utilities and Civil City 
staff, along with the Stormwater Consultants were 
gathered to form a Stormwater Management Task Force to 
consider all issues involved in arriving at an acceptable 
stormwater management rate structure, which task force 
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WHEREAS, the work of the task force and 
consultants was presented to the Common Council in 
September, 1993; and 

WHEREAS, the work of the Stormwater Consultants 
and the Stormwater Management Task Force was completed in 
July of 1994; and 

WHEREAS, the work of the Stormwater Management 
Task Force, in conjunction with that of the Stormwater 
Consultants, culminated in a recommended stormwater rate 
structure which is fair, equitable, revenue sufficient, 
and which reflects the relative contribution of 
stormwater runoff from a property, the benefits enjoyed, 
and services received by each property as a result of the 
collection of surface water, and which considers the 
impervious area of the various properties within the 
City, because the extent of storm and surface water 
runoff from a particular parcel of property is largely a 
function of its impervious area. 

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON 
COUNCIL OF THE CITY OF FORT WAYNE, INDIANA. 

SECTION 1. Chapter 53 of the Code of 
Ordinances of the City of Fort Wayne entitled "Stormwater 
Management Department" be amended as follows: 


SECTION 53. STORMWATER MANAGEMENT DEPARTMENT 


SECTION 53.01 BOARD OF STORMWATER MANAGEMENT TO OPERATE 

STORMWATER SYSTEM. 

(A) Adoption of State Law . 

The provisions of Indiana Code Chapter 8-1.5-5 are 
hereby adopted in their entirety, and the following 
entities established: 

(1) A Department of Stormwater Management within 
the Division of City Utilities. 

(2) A Board of Directors of the Department of 
Stormwater Management which shall consist of 
three (3) directors appointed by the Mayor, 
not more than two (2) of whom may be of the 
same political party. Directors shall serve 
terms of four (4) years; however, the initial 
terms shall be staggered. The Mayor may 
remove a director at any time when, in the 
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judgment of the Mayor, it is for the best 
interest of the Department. 

(3) A Stormwater Management District, extending to 
the corporate boundaries of the City of Fort 
Wayne is hereby established for the purpose of 
providing for the collection and disposal of 
stormwater of the City in a manner which 
protects the public health and welfare, and 
for the purpose of assessing fees to pay for 
the cost of stormwater facilities and 
services. As the corporate boundaries of the 
City change, whether through annexation or 
otherwise, so shall the boundaries of the 
Stormwater District change. 

(B) Powers of the Board . 

The Board of Directors of the Department of Storm¬ 
water Management shall have exclusive jurisdiction over 
the collection and disposal of stormwater within the 
District, and shall possess all the powers and duties set 
forth in I.C. 8-1.5-3-4 and 8-1.5-5-6 including but not 
limited to the power to: 

1. Establish and enforce Rules and Regulations 
governing the Department of Stormwater Management 
after approved in ordinance form by the Common 
Council. 

2. Hold hearings following public notice. 

3. Make findings and determinations. 

4. Install, maintain and operate a stormwater 
collection and disposal system. 

5. Make all necessary or desirable improvements of the 
grounds and premises under its control. 

6. Recommend to the Common Council reasonable and just 
rates and charges for services to the customers of 
the District. 


SECTION 53.02 PURPOSE AND OBJECTIVE. 

The function of the Department of Stormwater 
Management is to provide for the safe and efficient 
capture and conveyance of stormwater runoff; mitigate 
the damaging effects of stormwater runoff; correct 
stormwater collection and conveyance problems; and fund 
the activities of stormwater management including design, 
planning, regulation, education, coordination, 
construction, operation, maintenance, inspection and 
enforcement activities, all for the protection of the 
public health, welfare and safety. It is the further 
function of the Department of Stormwater Management to 
insure the City of Fort Wayne's compliance with its NPDES 
Stormwater Discharge Permit(s). 

It is hereby determined necessary for the protection 
of public health, safety, and welfare and to conform with 
Federal, State, and local laws and regulations that a 
system of charges for stormwater service in the City of 
Fort Wayne be established which allocates the cost of 
providing stormwater service to each user in such a 
manner that the charges assessed are proportionate to the 
cost of providing stormwater service to that user, 
insofar as those costs can reasonably be determined. 
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SECTION 53.03 DEFINITIONS. 


Whenever used in this Chapter 53, the meaning of the 
following words and terms shall be defined in this 
section: 


ABATEMENT 

Any action taken to remedy, correct, 
or eliminate a condition within, 
associated with, or impacting a 
stormwater drainage system. 

AGRICULTURAL 

PROPERTY 

A parcel or lot exceeding five (5) 
acres of land encompassing two (2) 
or more structures used to support 
agricultural activities. 

APARTMENT/ 

CONDOMINIUM 

PROPERTY 

A lot or parcel of real estate on 
which is situated a building 
containing 5 or greater single¬ 
family dwelling units, or on which 2 
or more buildings each containing 
multiple single-family dwelling 
units are situated. 

APPROVED PLANS 

Plans approved by the Department of 
Stormwater Management according to a 
permits and plan review which will 
govern all improvements made within 
the City that require stormwater 
facilities or changes or alterations 
to existing stormwater facilities. 

BOARD 

Board of Directors of the Department 
of Stormwater Management established 
under Section 53.01 of the City of 

Fort Wayne Code of Ordinances. 

CODE 

Fort Wayne Code of Ordinances. 

COMBINED SEWER 

Pipe or conduit primarily designed 
to convey sanitary sewage and 
secondarily intended to convey 
stormwater. 

DETENTION 

The temporary storage of stormwater 
runoff in a basin, pond or other 
structure to control the peak 
discharge rates by holding the 
stormwater for a lengthened period 
of time and which provides some 
gravity settling of particulates. 

DIRECTOR 

The Director of the Division of City 
Utilities, City of Fort Wayne, 

Indiana. 

* DSM 

*■ 

Fort Wayne Department of Stormwater 
Management. 

EQUIVALENT 
RESIDENTIAL UNIT 
(ERU) 

A unit value, equal to the average 
amount of impervious area of a single 
family residential property within 
the City of Fort Wayne, and 
established at 2500 square feet of 
[measured] impervious area. It is 
also the basis for calculating the 
proper assessment of stormwater 
charges to all users of the Fort 

Wayne Stormwater System. 
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IMPERVIOUS AREA 


IMPERVIOUS AREA 

Areas that has been paved and/or 
covered with buildings and materials 
which include, but are not limited 
to, concrete, asphalt, rooftop and 
blacktop, such that the infiltration 
of water into the soil is prevented. 

Excluded from this definition are 
undisturbed land, lawns and fields. 

INFILTRATION 

Infiltration is a complex process of 
allowing runoff to penetrate the 
ground surface and flow through the 
upper soil surface. 

NON-RESIDENTIAL 
PROPERTY 

All properties not encompassed by the 
definition of Residential shall be 
defined as Non-residential. Non- 

residential property will include: 

* - Agricultural property; 

* - Apartment and Condominium 

property 

* - Mobile Home Parks; 

* - Commercial property; 

* - Industrial property; 

* - Institutional property; 

* - Governmental property; 

* - Churches; 

* - Schools; 

* - Federal, State and Locals 

property; and 

* - any other property not mentioned 

in this or the list of 
residential properties below. 

NPDES 

National Pollutant Discharge 
Elimination System. Regulations for 
stormwater discharges as described 
in The Federal Register, 40 CFR 

Parts 122, 123 and 124. 

NPDES PERMIT 

Permit issued to the City pursuant 
to Section 402 of the Clean Water 

Act. 

PEAK DISCHARGE 

The peak discharge, sometimes called 
peak flow, is the maximum rate of 
flow of water passing a given point 
during or after a rainfall event. 

PRIVATE STORMWATER 
FACILITIES 

Various stormwater and drainage 
works not under the control or 
ownership of the City, County, State 
and/or federal government which may 
include inlets, conduits, pipes, 
pumping stations, manholes, 
structures, channels, outlets, 
retention or detention basins, other 
structural components and equipment 
designed to transport, move or 
regulate stormwater. 

PUBLIC STORMWATER 
FACILITIES 

The various stormwater and drainage 
works under the control and/or 
ownership of the City, County, State 
or federal government which may 
include inlets, conduits, pipes, 
pumping stations, manholes, 
structures, channels, outlets, 
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RESIDENTIAL 

PROPERTY 


retention or detention basins, other 
structural components and equipment 
designed to transport, move or 
regulate stormwater. 

For the purpose of this ordinance. 
Residential Property refers to a lot 
or parcel of real estate on which a 
building or mobile home is situated 
which building contains a group of 
rooms forming a single inhabitable 
dwelling unit with facilities which 
are used or are intended to be used 
primarily for living, sleeping, 
cooking and eating. This definition 
also includes a lot containing one 
individual building containing four 
(4) or fewer separate or contiguous 
single-family dwelling units. Each 
and every residential property 
shall be assigned one (1) ERU. 

RETENTION The holding of stormwater runoff in 

a constructed basin or pond or in a 
natural body of water without 
release except by means of 
evaporation, infiltration or 
emergency bypass. 


SQUARE FOOTAGE OF For the purpose of assigning an 
IMPERVIOUS AREA appropriate number of ERUs to a 

parcel of real property, the square 
footage of all impervious area using 
the outside boundary dimensions of 
the impervious area to include the 
total enclosed square footage, 
without regard to topographic 
features of the enclosed surface. 

STORM SEWER A sewer designed or intended to 

convey only stormwater, surface 
runoff, street wash waters, and 
drainage, and not intended for 
sanitary sewage and industrial 
wastes other than unpolluted cooling 
water. The portion of a sewer 
intended to carry stormwater only, 
which begins at the grating or 
opening where water enters said 
sewer, through the sewer and any 
other conduits to the outlet 
structure where water enters a 
channel, natural watercourse or 
combined sewer. 

STORMWATER SERVICE A charge imposed on users of the 
CHARGE City’s stormwater collection, 

impounding and transportation 
system. 

STORM WATER SERVICE The owner of a lot or parcel of 
CUSTOMER/USER residential or non-residential 

property shall be considered the 
City Utilities Customer for the 
purpose of assessing stormwater 
service charges. 
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STORMWATER SYSTEM All constructed facilities, 

including combined sewers, 
structures and natural watercourses 
under the ownership, and/or control 
of the City used for collecting and 
conducting stormwater to, through 
and from drainage areas to the point 
of final outlet, including, but not 
limited to, any and all of the 
following: inlets, conduits and 
appurtenant features, creeks, 
channels, catch basins, ditches, 
streams, culverts, retention or 
detention basins and pumping 
stations; and excluding therefrom, 
any part of the system of drains and 
watercourses under the jurisdiction 
of the Allen County Drainage Board. 


SECTION 53.04 STORMWATER SERVICE CHARGE. 

A stormwater service charge shall be imposed on each 
and every lot and parcel of land within the City which 
directly or indirectly contributes to the stormwater 
system of the City, which charge shall be assessed 
against the owner thereof, who shall be considered the 
user for the purposes of this Ordinance. This charge is 
deemed reasonable and is necessary to pay for the repair, 
replacement, planning, improvement, operation, regulation 
and maintenance of the existing and future City 
stormwater system. 


SECTION 53.05 STORMWATER RATE ESTABLISHMENT PROCEDURES. 

A. The Stormwater Service Rate shall be $1.80 per ERU 
per month. For the purpose of this Ordinance, a month 
shall be considered 25-35 days. Any billings for 
stormwater service outside this time shall be on a per 
diem basis. 

B. This stormwater rate is designed to recover the cost 
of rendering stormwater service to the users of the 
Stormwater System, and shall be the basis for assessment 
of the City's stormwater service charge. This rate is 
established so as to maintain adequate fund reserves to 
provide for reasonably expected variations in the cost of 
providing services, as well as variations in the demand 
for services. 

C. This rate shall be evaluated annually as to its 
sufficiency to satisfy the needs of the DSM. 
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SECTION 53.06 RATE STRUCTURE AND CALCULATION 

A. For the purposes stated in Sections 53.02 and 53.05 
there is hereby assessed a stormwater service charge to 
each user situated within the corporate limits of the 
City of Fort Wayne who contributes directly or indirectly 
to the stormwater system of the City, in an amount as 
determined below. 

B. For any such property, lot, parcel of land, building 
or premises which contributes directly or indirectly to 
the stormwater system of the City, such charge shall be 
based upon the quantity of impervious area situated 
thereon. 

C. All properties having impervious area within the 
City of Fort Wayne will be assigned an Equivalent 
Residential Unit (ERU), or a multiple thereof, with all 
properties having impervious area assigned at least one 
(1) ERU. 

(1.) Residential Properties: A monthly flat-rate 
charge for stormwater service rendered to 
residential properties shall be charged to 
each account within the City limits according 
to the service address. All residential 
properties are hereby assigned one (1) ERU. 
This flat rate shall apply to all residential 
properties as defined herein. 

(2.) Non-residential Properties: Non-residential 

properties will be assigned an ERU multiple 
based upon the properties' individually 
measured impervious area (in square feet) 
divided by 2500 square feet (one ERU) . This 
division will be calculated to the first 
decimal place. 

(3.) Only whole ERUs shall be used. All rounding 
necessary to reach the appropriate whole ERU 
shall be done according to mathematical 
convention (0-0.4 rounded down to nearest 
whole ERU; 0.5-0.9 rounded up to nearest 
whole ERU). 


D. There shall be no exceptions or exemptions from the 
assignment of gross stormwater ERU's. 


SECTION 53.07 BILLINGS AND TERMS OF PAYMENT. 

(A.) BILLINGS . 

All stormwater service bills shall be rendered on a 
monthly basis, along with the user's charges for other 
City Utility services. 

(B.) TERMS OF PAYMENT . 

The stormwater service charges prescribed in Section 
53.06 shall be due on the payment date set out on the 
bill. It shall be a violation of this Chapter to fail to 
pay a stormwater service bill when due. All bills for 
stormwater services not paid on or before the due date, 
which due date shall be approximately 15 days after the 
bill is rendered, shall be subject to a collection or 
deferred payment charge of 10% on outstanding balance. 
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(C.) PAYMENT PRIORITY . 


Stormwater service charges shall take priority over 
all other charges for City Utility services. Partial 
payments shall first be applied to satisfy the garbage 
user fee under Chapter 50 of the Code and secondly, to 
these charges. 

(D.) COLLECTION . 

Delinquent stormwater service charges may be collected in 
a civil action along with other delinquent City Utility 
charges, reasonable attorney fees and court costs. 


SECTION 53.08 APPEALS OF ERU DETERMINATION. 

A. If, in the opinion of any user, the ERU multiple 
assigned to his property is inaccurate in light of the 
amount of imperious area of said property, the user shall 
have the right to contest the ERU determination and thus 
the rate assessed in 'the following manner. 

B. User shall obtain and complete a Petition to Appeal 
Stormwater Rate form (Petition) which shall be returned 
to the DSM with verifiable documentation supporting 
user's claim. 

C. The DSM shall investigate user's claim and, upon 
review thereof, shall render a written determination that 
either the original ERU determination and assessed rate 
should be affirmed or the user's rate should be adjusted 
according to the Petition. 

D. If user's Petition is denied, said opinion shall be 
forwarded to user by certified mail, return receipt 
requested. User shall then have seven (7) days from date 
of receipt to request a reconsideration by the Director. 
Any additional facts concerning the dispute shall be 
reduced to writing and submitted, along with a copy of 
the original Petition and supporting documents, to the 
Director. The DSM shall submit a written report of the 
determination in the case, along with any documents used 
in denying the user's claim. 

E. Thereafter, the Director, or his designee, shall 
review all documentation and conduct, as necessary in his 
opinion, an informal hearing to determine and resolve the 
dispute based on the documentation submitted and any oral 
testimony. A written opinion shall be rendered within 
thirty (30) days after the hearing or submission of 
documentation if no hearing is conducted. The written 
opinion of the Director or his designee shall constitute 
the final DSM determination, and may be challenged by the 
user by a written request to the Board for formal 
consideration within fifteen (15) days of the Director's 
opinion. 
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F. The Board shall conduct a hearing and issue a 
determination which shall be binding on the City- 
Utilities. The hearing shall be electronically recorded 
and a transcript of the hearing provided upon request at 
a cost per page as determined by the City Utilities 
Accounting Department and amended from time to time. 

G. A party or person aggrieved by the final Board 
determination shall have the right to judicial review of 
such determination in accordance with Indiana law. 

H. If the DSM recommends the user's rate be reduced, or 
reduction is ordered by the Director, Board or court of 
law, user shall be credited accordingly for any 
overpayment made from the date of the Petition. However, 
for all Petitions submitted by July 31, 1995, the reduced 
rate shall be applied retroactively to the first (1st) 
billing of service charges under this Ordinance. Said 
credit shall apply both to metered usage and the 
stormwater service charge, until any overpayment has been 
fully adjusted. 

I. Dispute or appeal of an ERU determination or 
stormwater service rate shall not be a valid reason for 
non-payment of the originally assessed stormwater service 
charge by the user. 

J. The right to appeal a rate classification under the 
interim stormwater rate schedule pursuant to Amended 
Ordinances G-25-91 and G-32-93 shall expire on June 30, 
1995. 


SECTION 53.09 DISCOUNT AND CREDITS POLICIES AND 

PROCEDURE. 

This section establishes a discount for land and 
buildings used for various purposes when exempt from 
property taxation under I.C. 6-1.1-10-1, 6-1.1-10-2, 6- 
1.1-10-4, 6-1.1-10-5, and 6-1.1-10-16. 

This section also discusses some of the most common 
credit considerations and requirements but is not 
intended to be the exclusive authority. The Board, 
through the Rules and Regulations of the DSM shall more 
fully and completely establish the Credit Policies and 
Procedures for stormwater management. 

A. DISCOUNTS 

The following categories of property exempt from 
property taxation shall be entitled to a 15% 
discount off of the gross ERUs assigned for any 
such land or building under Section 53.06, where 
the statutory exemption has been granted and can be 
confirmed through the records of the Allen County 
Auditor's Office, upon proper application for said 
discount: 
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1. I.C. 6-1.1-10-1. Property of the United 

States and its agencies and instrumentalities. 

2. I.C. 6-1.1-10-2. Property owned by the State 

of Indiana, and any agency thereof or the 

Indiana Bureau of Motor Vehicles Commission. 

3. I.C. 6-1.1-10-4. Property owned by a 

Political Subdivision of the State of Indiana. 

4. I.C. 6-1.1-10.5. Property owned by the City 
of Fort Wayne which is used to provide a 
municipal service. 

5. I.C. 6-1.1-10-16. Property owned, occupied, 

and used for educational, literary, 

scientific, religious or charitable purposes. 


B. CREDIT AVAILABILITY 

1. Credit will be available to all properties 
for various forms and levels of abatement. 

2. MAINTENANCE REQUIREMENTS - Credit will only be 
allowed for properties where structural 
controls are maintained in fully functional 
condition and according to maintenance 
criteria and design standards issued by the 
DSM. 

3. EXISTING STRUCTURE CREDITS - Credit will be 
allowed for previously constructed abatement 
features or stormwater controls. The amount 
of credit granted will be determined by the 
methods of design as outlined within the Rules 
and Regulations of the DSM. 

4. PROPERTY LOCATION - Credit will be granted on 
the basis of location of a given property in 
relation to a major waterway of the United 
States, if it directly discharges its 
stormwater to that waterway in conformance 
with all maintenance criteria and design 
standards as applicable. The waterways 
covered by this section shall include the St. - 
Mary's River, the St. Joseph River, the Maumee 
River, the major tributaries of these three 
(3) rivers and other ditches and drains 
specified in the Rules and Regulations of the 
DSM, and any legal public drains under the 
control by Allen County 

5. VOLUNTARY CONTROLS - For new developments, 
credit will be granted where the City requires 
abatement features or stormwater controls to 
be constructed and/or maintained, and all City 
standards and criteria are met. Other 
voluntary controls or upgrades of existing 
systems through retrofitting will be granted 
credits on a case-by-case basis considering 
the impact of the controls on the City's 
stormwater system, as determined by the DSM. 
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6. DETENTION/RETENTION - Credit will be granted 
for qualifying detention basins and wet ponds. 
Credit may be granted for other control 
devices on a case-by-case basis providing 
sufficient technical justification is 
available to make such determinations. 

7. OVERSIZING - Oversized private stormwater 
facilities or improvements exceeding standard 
abatement design criteria and intended to 
serve an area larger than the immediate 
project site or designed to handle a larger 
than specified storm event as required by the 
DSM shall be considered for additional credit. 

8. INDUSTRIAL NPDES PERMIT CREDITS - No credit 
shall be allowed for industries in compliance 
with federal laws and regulations regarding 
industrial stormwater discharge permits at 
this time. 

9. POLLUTION REDUCTION - No Credit will be 

allowed for voluntary efforts to reduce the 
amount of pollutants in a user's stormwater 
runoff or for improvements to the quality of a 
user's stormwater discharge at this time. 

10. REGIONAL BASINS - Credit will not be granted 

to properties draining into ponds or basins 
maintained or owned by the City. Credit will 
be considered for privately owned and 
maintained regional controls and will be 

apportioned among owners on a prearranged 
basis. 

11. PERCENT DISCOUNTED CREDITS FOR PRIVATE 

STORMWATER FACILITIES - Discounts and Credits 
shall be computed on an ERU basis. A maximum 
credit of less than 100% of the gross ERUs 
originally assigned can be granted for the 
construction and maintenance of private 

stormwater facilities considering the 
potential of each to reduce peak and/or volume 
stormwater flow and direct discharge 
capabilities. Private stormwater facilities 
eligible for credits listed above constitute 
elements of the secondary drainage system. 
The secondary system is designed to drain a 
limited area with benefits limited to the 
owners of the particular property or owners of 
adjacent properties. As such, secondary 
elements of the system are not eligible for 
100% credit. 

Further, there are administrative costs 
involved with operation of the DSM which must 
be shared by all users, including costs 
incurred to meet quality-based permit 
requirements which provide community-wide 
benefits, and thus cannot be credited. 
Discounts and credits shall be cumulative; 
however, in no case shall the total amount of 
discounts and credits equal 100% of the user's 
gross stormwater service fee. 

The formula for determining the applicable 
credit percentage for individual parcels shall 
be specifically set out in the Rules and 
Regulations of the DSM. 
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12. FEDERAL, STATE, CITY AND COUNTY ROADWAYS, 
PUBLICLY-OWNED AIRPORT MOVEMENT AREAS 
Publicly-owned streets and roads and highways 
shall be given 100% credit in reliance on 
governmental guidance documents which classify 
them as an integral part of the stormwater 
conveyance system. Publicly-owned airport 
movement areas including runways, taxiways, 
ramps and other areas of an airport which are 
used for taxiing or hover taxiing, air 
taxiing, takeoff, and landing of aircraft when 
constructed and maintained similarly to public 
roadways, shall also qualify for this credit. 
The surface water control systems incorporated 
in the design of roadways and airport movement 
are areas engineered to convey all design 
runoff without street flooding, etc. 
associated with frequent, small runoff events 
up to about 5 or 10 year recurrence intervals, 
and as such, constitute elements of the 
primary drainage system. Primary elements of 
the drainage system yield community-wide 
benefits and are installed to service the 
general public's interests, conveying runoff 
from large areas encompassing whole watersheds 
in some cases. 


C. PROCEDURE 

1. TIMING OF APPLICATIONS/DETERMINATIONS 

Application for credits shall be made on forms 
provided by City Utilities and accompanied by 
the appropriate application fee. The fee 
shall be $25.00 for residential users and 
$100.00 for all others. It is the intent of 
the City that all applications will be 
reviewed and credits and discounts determined 
within thirty (30) days after submittal of a 
complete and correct application package. The 
credit will be effective on the 1st billing 
cycle for that property following completion 
of construction, or the date of the 
application. However, for all applications 
submitted by July 31, 1995, the credit or 

discount will be applied retroactively to the 
first billing of service charges under this 
Ordinance. 

2. APPEALS - Appeals of credit or discount 
determinations shall be handled consistent 
with the procedures set out above for 
reconsideration of ERU Petitions. Appeals of 
credit or discount decisions will be made 
initially to the Director, or his designee. 
Should satisfaction not be achieved, an appeal 
may be lodged with the Board. 

3. Application for credit or discount, or appeal 
of determination thereon shall not constitute 
a valid reason for non-payment of the 
originally assessed stormwater service charge 
by the user; 
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SECTION 53.10 STORMWATER FUND. 


All revenues earned and fees collected for 
stormwater service, including but not limited to, 
drainage service charges, permit and inspection fees, 
direct charges and interest earnings on any unused funds 
shall be deposited in an account entitled "City of Fort 
Wayne Stormwater Account." Disbursements from this 
account will be authorized by the Board and, as required 
by law, the Common Council. Such disbursements will be 
used exclusively for the operation, maintenance and 
improvement of the City's stormwater system. Funds from 
this account shall not revert to any other City Utilities 
or Civil City fund and may not be transferred for any 
other purpose, including to avoid a default on bonds or 
any City Utilities fund or the City. 


SECTION 53.11 LIEN ON PREMISES. 

Each stormwater service charge rendered under or 
pursuant to this chapter is hereby made a lien upon the 
corresponding lot, parcel of land, building or premises 
which contributes directly or indirectly to the 
stormwater system of the City, and, if the same is not 
paid within ninety days after it shall be due and 
payable, it shall be certified to the Auditor of Allen 
County; who shall place the same on the tax duplicate of 
said County with the interest and penalties allowed by 
law to be collected as other taxes are collected. 


SECTION 53.12 VIOLATIONS AND ENFORCEMENT. 

A. Failure to pay a stormwater user fee when due shall 
constitute a violation of this Chapter, which shall be 
enforced by the Director and such deputies as the 
Director, with the approval of the Board, may appoint for 
such purposes. 

B. In order to protect the integrity of the Fort Wayne 
Stormwater Utility, it is determined to be a violation of 
this Chapter to permit, allow or engage in the dumping or 
disposal of materials other than stormwater into the 
City's municipal separate stormwater system. 

C. It shall be a violation of this Chapter to permit, 
allow or engage in the discharge of domestic sewage or 
industrial waste into any waterway of the United States 
including, but not limited to, the St. Mary's River, the 
St. Joseph River, the Maumee River, any of their 
tributaries or streams, or any streets, storm sewers or 
drains, ditches or drainage ways leading to any such 
waterway of the United States. 

D. It shall be a violation of this Chapter to store 
polluting substances, as identified by USEPA or IDEM, in 
a manner which violates any federal, state or local 
statute, ordinance or regulation relating to the 
protection of the public health, safety and welfare or 
environment, when such storage is shown to have the 
potential of allowing discharge to any waterway of the 
United States including, but not limited to, the St. 
Mary's River, the St. Joseph River, the Maumee River, any 
of their tributaries or streams, or any streets, storm 
sewers or drains, ditches or drainageways leading to any 
such waterway of the United States. 
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E. Whenever said Director or any such deputy shall 
deem it appropriate to charge any person with 
violation(s) of this Chapter, he shall issue to 
such person a Notice of Violation and/or summons, 
which shall be processed according to the 
provisions of I.C. 34-4-32-1. 


SECTION 53.13 PENALTY. 

A. Any non-residential user charged under Section 
53.12(A) above and found to be in violation shall 
be subject to a fine of up to $2500.00 per day and 
shall be held responsible for the amount of the 
outstanding bill, in lieu of a collection action 
and assessment of collection or deferred payment 
charges set out in Section 53.07 (B) and (C) or 

lien procedures under Section 53.11. 

IB. Any user found in violation of Section 53.12(B) 
shall be subject to a fine of up to $2,500.00 per 
day. In addition, said user may also be held 
responsible for any costs incurred by the City in 
rectifying a situation of pollution to the 
waterways of the United States and/or for repairing 
any damage to the public stormwater facility, and 
or the stormwater system. 

C. Each day that such violation(s) or noncompliance 
continues shall constitute a separate offense. Any 
fine assessed by the court shall be deemed a civil 
judgment. 


SECTION 53.14 SEVERABILITY. 

A. The invalidity of any section, sentence, clause, 
paragraph, part or provision of this Ordinance 
shall not affect the validity of any other section, 
sentence, clause, paragraph, part or provision of 
this Ordinance which can be given meaning without 
such invalid part or parts. 

B. All Ordinances or parts of Ordinances and sections 
of the Municipal Code of the City of Fort Wayne in 
conflict herewith are hereby repealed. 


SECTION 2. That this Ordinance shall be in 
full force and effect beginning sixty (60) days after 
passage and any and all necessary approval by the Mayor 
and publication thereof. 

Samuel J. Talarlco _ 

/ '"Z-> /' ? “ ; 

r** 

Council Member 















Read the third time in full and on motion by Talarico, and duly adopted, 
placed on its passage. PASSED by the following vote: 

AYES: Six 

GiaQuinta, Henry, Long, Lunsey, Ravine, Schmidt 
NAYS: One 

Talarico 

ABSTAINED: None 

ABSENT: Two 

Bradbury, Edmonds 

DATED: 1-10-95 Sandra E. Kennedy 

City Clerk 

Passed and adopted by the Common Council of the City of Fort Wayne, Indiana, 
as General Ordinance No. G-04-95 on the 10th day of January, 1995 


ATTEST: 


SEAL 


Sandra E. Kennedy 
City Clerk 


Donald J. Schmidt 
Presiding Officer 


Presented by me to the Mayor of the 
11th day of January, 1995, at the hour of 


City of Fort Wayne, Indiana, on the 
11:30 o'clock A.M.,E.S.T. 


Sandra E. Kenendy 
City Clerk 


Approved and signed by me this 13th day of January, 1995, at the hour of 
2:00 o'clock A.M.,E.S.T. 

Paul Helmke 
Mayor 


Indiana do hereby certify 
true and complete copy of 

No._ G-04-95 _, 

_ lOth _day of 

_ January _ , 19 95 _, and that said Ordinance was 

duly signed and approved by the Mayor on the 13th _day of 

_ January _ , 19 95 _, and now remains on file and 

on record in my office. 

WITNESS my hand, and the official seal of the City of Fort Wayne, 
Indiana, this 13th d ay Q f _ January _ f ]_g ^5 


I, The Clerk of the City of Fort Wayne, 
that the above and foregoing is a full, 
General Ordinance 


passed by the Common Council on the 




SEAL 


SANDRA E. KENNEDY, CITY CLERK 















LEGAL NOTICE 

Notice is hereby given that on the 10th day of Janu¬ 
ary, 1995, the Common Council of the City of Fort 
Wayne, Indiana, in a Regular Session did pass the 
following Bill No. G-94-07-21 (as amended) (as 
amended) (as amended) (as amended) (as 
amended). Ordinance No. G-04-95 to wit: 

BILL NO. G-94-07-21 (AS AMENDED) (AS 
AMENDED) (AS AMENDED) (AS AMENDED) 
(AS AMENDED) (AS AMENDED) 

GENERAL ORDINANCE NO. G-04-95 
AN ORDINANCE AMENDING CHAPTER 53: 
“STORMWATER SERVICE," OF THE CITY OF 
FORT WAYNE CODE OF ORDINANCES. 


WHEREAS, the Common Council of the City of Fort 
Wayne passed Ordinances G-17-91 and Amended 
Ordinance G-25-91 establishing an interim stormwa¬ 
ter service charge for users of the Fort Wayne Storm¬ 
water Utility in 1991; and 


WHEREAS, that schedule of interim Stormwater Ser¬ 
vice Charges, which is still in effect, was based on 
broad land-use classification of users, approximating 
the average impervious stormwater runoff contribut¬ 
ed by each classification; and 


WHEREAS, at the time of passage of Ordinance G- 
17-91 and Amended Ordinance G-25-91, the Com¬ 
mon Council requested City Utilities staff to under¬ 
take a cost of service and rate study in order to more 
accurately assess stormwater service charges to in¬ 
dividual users in a more equitable manner than cur¬ 
rently adopted in the interim rate; and 


WHEREAS, Woolpert Consultants along with David 
M. Griffith and Associates, Inc. and Strand and As¬ 
sociated, Inc. (Stormwater Consultants) were hired 
to assist City Utilities in performing the necessary 
cost of service and rate study analysis in order to im¬ 
plement a more equitable stormwater billing system; 
and 


WHEREAS, Common Council representatives, Board 
of Public Works members, City Utilities and Civil City 
staff, along with the Stormwater Consultants were 

P athered to form a Stormwater Management Task 
orce to consider all issues involved in arriving at an 
acceptable stormwater management rate structure, 
which task force met on a regular basis from July, 
1992 through July, 1993; and 


WHEREAS, the work of the task force and consul¬ 
tants was presented to the Common Council in Sep¬ 
tember, 1993; and 


WHEREAS, the work of the Stormwater Consultants 
and the Stormwater Management Task Force was 
completed in July of 1994; and 


WHEREAS, the work of the Stormwater Manage¬ 
ment Task Force, in conjunction with that of the 
Stormwater Consultants, culminated in a recom¬ 
mended stormwater rate structure which is fair, equi¬ 
table, revenue sufficient, and which reflects the rela¬ 
tive contribution of stormwater runoff from a proper¬ 
ty, the benefits enjoyed, and services received by 
each property as a result of the collection of surface 
water, and which considers the impervious area of 
the various properties within the City, because the 
extent of storm and surface water runoff-from a par¬ 
ticular parcel of property is largely a function of its 
impervious area. 


NOW THEREFORE, BE IT ORDAINED BY THE 
COMMON COUNCIL OF THE CITY OF FORT 
WAYNE, INDIANA. 


SECTION 1. Chapter 53 of the Code of Ordinances 
of the City of Fort Wayne entitled "Stormwater Man¬ 
agement Department be amended as follows: 


SECTION 53. STORMWATER MANAGEMENT DE¬ 
PARTMENT 


SECTION 53.01 BOARD OF STORMWATER MAN¬ 
AGEMENT TO OPERATE STORMWATER SYSTEM. 




. Adoption of State Law. 

The provisions of Indiana Code Chapter 8-1.5-5 are 
. hereby adopted in their entirety, and the following 
entities established: 


Ml) A department of Stormwater Management with¬ 
in the Division of City Utilities. 


(2) A Board of Directors of the Department of 
Stormwater Management which shall consist of three 

(3) directors appointed by the Mayor, not more 
than two (2) of whom may be of the same political 
party. Directors shall serve terms of four (4) years; 
however, the initial terms shall be staggered. The 
Mayor may remove a director at any time when, in 
the judgment of the Mayor, it is for tne best interest 
of the Department. 

(3) A Stormwater Management District, extending 
to the corporate boundaries of the City of Fort 
Wayne is hereby established for the purpose of pro¬ 
viding for the collection and disposal of stormwater 
of the City in a manner which protects the public 
health and welfare, and for the purpose of assessing 
fees to pay for the cost of stormwater facilities and 
services. AS the corporate boundaries of the City 
change, whether through annexation or otherwise, 
so shall the boundaries of the Stormwater District 
change. 


(B) Powers of the Board. 


The Board of Directors of the Department of Storm¬ 
water Management shall have exclusive jurisdiction 
over the collection and disposal of stormwater within 
the District, and shall possess all the powers and du¬ 
ties set forth in I.C. 8-1.5-3-4 and 8-1.5-5-6 including 
but not limited to the power to: 


1. Establish and enforce Rules and Regulations gov¬ 
erning the Department of Stormwater Management 
after approved in ordinance form by the Common 
Council. 


•2. Hold hearings following public notice. 

-3. Make findings and determinations. 

4. Install, maintain and operate a stormwater collec¬ 
tion and disposal system. 

6. Recommend to the Common Council reasonable 
and just rates and charges for services to the cus¬ 
tomers of the District. 


SECTION 53.02 PURPOSE AND OBJECTIVE. 

The function of the Department of Stormwater Man¬ 
agement is to provide for the safe and efficient cap¬ 
ture and conveyance of stormwater runoff; mitigate 
'the damaging effects of stormwater runoff; correct 
stormwater collection and conveyance problems; 
and fund the activities of stormwater management 
including design, construction, operation, mainten¬ 
ance, inspection and enforcement activities, all for 
the protection of the public health, welfare and safe¬ 
ty. It is the further function of the Department of 
Stormwater Management to insure the City of Fort 
Wayne's compliance with its NPDES Stormwater 
Discharge Permit (s). 


It is hereby determined necessary for the protection 
‘of public health, safety, and welfare and to conform 
witn Federal, State, and local laws and regulations 
that a system of charges for stormwater service in 
the City of Fort Wayne be established which allo¬ 
cates the cost of providing stormwater service to 
each user in such a manner that the charges as¬ 
sessed are proportionate to the cost of providing 
stormwater service to that user, insofar as those 
costs can reasonably be determined. 


SECTION 53.03: DEFINITIONS. 


Whenever used in this chapter 53, the meaning of 
the following words and terms shall be defined in this 
section: 

ABATEMENT: Any action taken to remedy, correct, 
or eliminate a condition within, associated with, or 
impacting a stormwater drainage system. 
AGRICULTURAL: A parcel or lot exceeding five (5) 
acres of land encompassing two (2) or more struc¬ 
tures used to support agricultural activities. 
APARTMENT/CONDOMINIUM PROPERTY: A lot or 
parcel of real estate on which is situated a building 
containing 5 or greater single-family dwelling units, 
or on which 2 or more buildings each containing mul¬ 
tiple single-family dwelling units are situated. 
APPROVED PLANS: Plans approved by the Depart¬ 
ment of Stormwater Management according to a 
permits and plan review wnich will govern all im¬ 
provements made within the City that require storm¬ 
water facilities or changes or alterations to existing 
stormwater facilities. 

BOARD: Board of Directors of the Department of 
Stormwater Management established under Section 
53.01 of the City oT Fort Wayne Code of Ordinances. 
CODE: Fort Wayne Code of Ordinances. 

COMBINED SEwER: Pipe or conduit primarily de¬ 
signed to convey sanitary sewage and secondarily 
intended to convey stormwater. 

DETENTION: The temporary storage of stormwater 
runoff in a basin, pond or other structure to control 
the peak discharge rates by holding the stormwater 
for a lengthened period of time ana which provides 
some gravity settling of particulates. 


ter into the soil is prevented. Excluded from this defi¬ 
nition are undisturbed land, lawns and fields. 


SQUARE FOOTAGE OF IMPERVIOUS AREA: For 
the purpose of assigning an appropriate number of 
ERUs to a parcel of real property, the square footage 
of all impervious area using the outside boundary di¬ 
mensions of the impervious area to include the total 
enclosed square footage, without regard to topo¬ 
graphic features of the enclosed surface. 


STORMWATER SERVICE CHARGE: A charge im¬ 
posed on users of the City's stormwater collection, 
impounding and transportation system. 


STORM WATER SERVICE CUSTOMER/USER: The 
owner of a lot or parcel of residential or non-residen- 
tial property shall be considered the City Utilities 
Customer for the purpose of assessing stormwater 
service charges. 

STORMWATER SYSTEM: All constructed facilities, 
including combined sewers, structures and natural 
watercourses under the ownership, and/or control of 
the City used for collecting and conducting stormwa¬ 
ter to, through and from drainage areas to the point 
of final outlet, including, but not limited to, any and 
all of the following: inlets, conduits and appurtenant 
features, creeks, channels, catch basins, ditches, 
streams, culverts, retention or detention basins and 
pumping stations; and excluding therefrom, any part 
of the system of drains and watercourses under the 
jurisdiction of the Allen County Drainage Board. 
SECTION 53.04: STORMWATER SERVICE 
CHARGE 

A stormwater service charge shall be imposed on 
each and every lot and parcel of land within the City 
which directly or indirectly contributes to the storm¬ 
water system of the City, which charge shall be as¬ 
sessed against the owner thereof, who shall be con¬ 
sidered the user for the purposes of this Ordinance. 
This charge is deemed reasonable and is necessary 
to pay for the repair, replacement, planning, im¬ 
provement, operation, regulation and maintenance 
of the existing and future City stormwater system. 
SECTION 53.05: STORMWATER RATE ESTAB¬ 
LISHMENT PROCEDURES 

A. The Stormwater Service Rate shall be $1.80 per 
ERU per month. For the purpose of this Ordinance, a 
montn shall be considered 25-35 days. Any billings 
for stormwater service outside this time shall be on a 

g er diem basis. 

. this stormwater rate is designed to recover the 
cost of rendering stormwater service to the users of 
the Stormwater System, and shall be the basis for 
assessment of the City's stormwater service charge. 
This rate is established so as to maintain adequate 
fund reserves to provide for reasonably expected 
variations in the cost of providing services, as well as 
variations in the demand for services. C. This rate 
shall be evaluated annually as to its sufficiency to 
satisfy the needs of the DSM. 

SECTION 53.06 RATE STRUCTURE AND CALCU¬ 
LATION 

A. For the purposes stated in Section 53.02 and 
53.05 there is hereby assessed a stormwater service 
charge to each user situated within the corporate 
limits of the City of Fort Wayne who contributes di¬ 
rectly or indirectly to the stormwater system of the 
City, in an amount as determined below. 

B. For any such property, lot, parcel of land, building 
or premises which contributes directly or indirectly to 
the stormwater system of the City, such charge shall 
be based upon tne quantity of impervious area situ¬ 
ated thereon. 

C. All properties having impervious area within the 
City of Fort Wayne will be assigned and Equivalent 
Residential Unit (ERU), or a multiple thereof, with all 
properties having impervious area assigned at least 
one (1) ERU. 


(1). Residential Properties: A monthly flat-rate 
charge for stormwater service rendered to residential 
properties shall be charged to each account within 
th City limits according to the service address. All 
residential properties are hereby assigned one (1) 
ERU. This flat rate shall apply to all residential prop¬ 
erties as defined herein. 


(2). Non-residential Properties: Non-residential 
properties will be assigned an ERU multiple based 
upon the properties’ individually measured impervi¬ 
ous are (in square feet) divided by 2500 square feet 
(one ERU). This division will be calculated to the 
first decimal place. 


(3). Only whole ERUs shall be used. All rounding 
necessary to reach the appropriate whole ERU shall 
be done according to mathematical convention 
(0-0.4 rounded down to nearest whole ERU; 0.5-.09 
rounded up to the nearest whole ERU). 

D. There shall be no exceptions or exemptions from 
the assignment of gross stormwater ERU's. 

SECTION 53.07 BILLINGS AND TERMS OF PAY¬ 
MENT. 

(A) . BILLINGS. 

All stormwater service bills shall be rendered on a 
monthly basis, along with the user's charges for oth¬ 
er City Utility services. 

(B) . TERMS OF PAYMENT. The stormwater service 
charges prescribed in Section 53.06 shall be due on 
the payment date set out on the bill. It shall be a vio¬ 
lation of the Chapter to fail to pay a stormwater ser¬ 
vice bill when due. All bills for stormwater services 
not paid on or before the due date, which due date 


court costs. 


INFILTRATION: Infiltration is a complex process of 
allowing runoff to penetrate the ground surface and 
flow through the upper soil surface. 


NON-RESIDENTIAL: All properties not encom¬ 
passed by the definition of Residential shall be de¬ 
fined as Non-residential. Non-residential property will 
include: 


* - Agricultural property; 

* - Apartment and condominium property; 

* - Mobile Home Parks; 

* - Commercial property; 

* - Industrial property; 

* - Institutional property; 

* - Governmental property; 

* - Churches; 

* - Schools; 

* - Federal, State, and Locals property; and 

* - any other property not mentioned in this or the 
list of residential properties below. 


NPDES: National Pollutant Discharge Elimination 
System. Regulations for stormwater discharges as 
described in The Federal Register, 40 CFR Parts 
122, 123, and 124. 


NPDES PERMIT: Permit issued to the City pursuant 
to Section 402 of the Clean Water Act. 


PEAK DISCHARGE: The peak discharge, sometimes 
called peak flow, is the maximum rate of flow of wa¬ 
ter passing a given point during or after rainfall 
event. 


PRIVATE STORMWATER 

FACILITIES: Various stormwater and drainage works 
not under the control or ownership of the City, Coun¬ 
ty, State and/or federal government which may in¬ 
clude inlets, conduits, pipes, pumping stations, man¬ 
holes, structures, channels, outlets, retention or de¬ 
tention basins, other structural components and 
equipment designed to transport, move or regulate 
stormwater. 


SECTION 53.08 APPEALS OF ERU DETERMINA¬ 
TION 

A. If, in the opinion of any user, the ERU multiple as¬ 
signed to his property is inaccurate, in light of the 
amount of imperious area of said property, the user 
shall have the right to contest the ERU determination 
and thus the rate assessed in the following manner. 

B. User shall obtain and complete a Petition to Ap¬ 
peal Stormwater Rate form (Petition) which shall be 
returned to the DSM with verifiable documentation 
supporting user’s claim. 

C. The DSM shall investigate user’s claim and, upon 
review thereof, shall render a written determination 
that either the original ERU determination and as¬ 
sessed rate should be affirmed or the user’s rate 
should be adjusted according to the Petition. 

D. If user’s Petition is denied, said opinion shall be 
forwarded to user by certified mail, return receipt re¬ 
quested. User shall then have seven (7) days from 
date of receipt to request a reconsideration by the 
Director. Any additional facts concerning the dispute 
shall be reduced to writing and submitted, along with 
a copy of the original Petition and supporting docu¬ 
ments, to the Director. The DSM shall submit a writ¬ 
ten report of the determination in the case, along 
with any documents used in denying the user’s 
claim. 

E. Thereafter, the Director, or his designee, shall re¬ 
view all documentation and conduct, as necessary in 
his opinion, an informal hearing to determine and re¬ 
solve the dispute based on the documentation sub¬ 
mitted and any oral testimony. A written opinion 
shall be rendered within thirty (30) days after the 
hearing is conducted. The written opinion of the Di¬ 
rector or his designee shall constitute the final DSM 
determination, and may be challenged by the user 
by a written request to the Board for formal consid¬ 
eration within fifteen (15) days of the Director’s 
opinion. 

F. The Board shall conduct a hearing and issue a de¬ 
termination which shall be binding on the City Utili¬ 
ties. The hearing shall be electronically recorded and 
a transcript of the hearing provided upon request at 
a cost per page as determined by the City Utilities 
Accounting Department and amended from time to 
time. 


PUBLIC STORMWATER 

FACILITIES: The various stormwater and drainage 
works under the control and/or ownership of the 
City, County, State or federal government which may 
include inlets, conduits, pipes, pumping stations, 
manholes, structures, channels, outlets, retention or 
detention basins, other structural components and 
equipment designed to transport, move or regulate 
stormwater. 

RESIDENTIAL PROPERTY: For the purpose of this 
ordinance, Residential Property refers to a lot or par¬ 
cel of real estate on which a building or mobile home 
is situated which building contains a group of rooms 
forming a single inhabitable dwelling unit with facili¬ 
ties which are used or are intended to be used pri¬ 
marily for living, sleeping, cooking and eating. This 
definition also includes a lot containing one individual 
building .containing four (4) or fewer separate pr 
contiguous single-family dwelling units. Each and ev¬ 
er^ residential property shall be assigned one (1) 


G. A party or person aggrieved by the final Board 
determination shall have tne right to judicial review of 
such determination in accordance with Indiana law. 


H. If the DSM recommends the user's rate be re¬ 
duced, or reduction is ordered by the Director, 
Board of court of law, user shall be credited accord¬ 
ingly for any overpayment made from the date of the 
Petition. However, for all Petitions submitted by July 
31, 1995, the reduced rate shall be applied retroac¬ 
tively to the first (1st) billing of service charges un¬ 
der this Ordinance. Said credit shall apply both to 
metered usage and the stormwater service charge, 
until any overpayment has been fully adjusted. 

I. Dispute or appeal of an ERU determination or 
stormwater service rate shall not be a valid reason 
for non-payment of the originally assessed stormwa¬ 
ter service charge by the user. 


RETENTION: The holding of stormwater runoff in a 
constructed basin or pond or in a natural body of 
water without release except by means without re¬ 
lease except by means of evaporation, infiltration or 
emergency bypass. 


J. The right to appeal a rate classification under the 
interim stormwater rate schedule pursuant to 
Amended Ordinances G-25-91 and G-32-93 shall 
expire on June 30, 1995. 


SECTION 53.09 DISCOUNT AND CREDITS POLI¬ 
CIES AND PROCEDURE. 


This section establishes a discount for land and 
buildings used for various purposes when exempt 
from property taxation under I.C. 6-1.1-10-1, 
6-1.1-10-2, 6-1.1-10-4, 6-1.1-10-5, and 6-1.1-10-16. 


STORM SEWER: A sewer designated or intended to 
convey only stormwater, surface runoff, street wash 
waters, ana drainage, and not intended for sanitary 
sewage and industrial wastes other than unpolluted 
cooling water. The portion of a sewer intended to 
carry stormwater only, which begins at the grating or 
opening where water enters said sewer, through the 
sewer and any other conduits to the outlet structure 
where water enters a channel, natural watercourse 
or combined sewer. 


This section also discusses some of the most com¬ 
mon credit considerations and requirements but is 
not intended to be the exclusive authority. The 
Board, through the Rules and Regulations of the 
DSM shall more fully and completely establish the 
Credit Policies and Procedures for stormwater man¬ 
agement. 


A. DISCOUNTS 


The following categories of property exempt from 
property taxation shall be entitled to a 15% discount 
off of the gross ERUs assigned for any such land or 
building under Section 53.06, where the statutory 
exemption has been granted and can be confirmed 
through the records of the Allen County Auditor’s 
Office, upon proper application for said discount: 


1. I.C. 6-1.1-10-1. Property of the United States and 
its agencies and instrumentalities, t 

2. I.C. 6-1.1-10-2. Property owned by the State of 
Indiana, and any agency thereof or the Indiana Bu¬ 
reau of Motor Vehicles Commission. 

3. I.C. 6-1-10-4. Property owned by a Political subdi¬ 
vision of the State of Indiana. 

4. I.C. 6-1.1-10-5. Property owned by the City of 
Fort Wayne which is used to provide a municipal ser¬ 
vice. 

5. I.C. 6-1.1-10-16. Property owned, occupied, and 
used for educational, literary, scientific, religious or 
charitable purposes. 


B. CREDIT AVAILABILITY 


1. Credit will be available to all properties for various 
forms and levels of abatement. 

2. MAINTENANCE REQUIREMENTS- Credit will only 
be allowed for properties where structural controls 
are maintained in fully functional condition and ac¬ 
cording to maintenance criteria and design stan¬ 
dards issued by the DSM. 

3. EXISTING STRUCTURE CREDITS- Credit will be 
allowed for previously constructed abatement fea¬ 
tures or stormwater controls. The amount of credit 
granted will be determined by the methods of design 
as outlined within the Rules and Regulations of the 
DSM. 

4. PROPERTY LOCATION- Credit will be granted on 


the basis of location of a given property in relation to 
a major waterway of the United States, if it directly 


discharges its stormwater to that waterway in con¬ 
formance with all maintenance criteria and design 
standards as applicable. The waterways covered By 
this section shall include the St. Mary’s River, the St. 
Joseph River, the Maumee River, the major tributar¬ 
ies of these three (3) rivers , and other ditches and 
drains specified in the Rules and Regulations of the 
DSM, and any legal public drains under the control 
by Allen County 

5. VOLUNTARY CONTROLS- For new develop¬ 
ments, credit will be granted where the City requires 
abatement features or stormwater controls to be 
constructed and/or maintained, and all City stan¬ 
dards and criteria are met. Other voluntary controls 
or upgrades of existing systems through retrofitting 
will be granted credits on a case-by-case bases con¬ 
sidering the impact of the controls on the City’s 
stormwater system, as determined by the DSM. 


6. DETENTION/RETENTION - Credit will be granted 
for qualifying detention basins and wet ponds. Credit 
may be granted for other control devices on a case- 
by-case basis providing sufficient technical justifica¬ 
tion is available to make such determinations. 


7. OVERSIZING - Oversized private stormwater facili¬ 
ties or improvements exceeding standard abatement 
design criteria and intended to serve an area larger 
than the immediate project site or designed to han¬ 
dle a larger than specified storm event as required 
‘ “ i DSM. 


by the DSM shall be considered for additional credit. 


8. INDUSTRIAL NPDES PERMIT CREDITS - No 
credit shall be allowed for industries in compliance 
with federal laws and regulations regarding industrial 
stormwater discharge permits at this time. 


9. POLLUTION REDUCTION - No credit will be al¬ 
lowed for voluntary efforts to reduce the amount of 
pollutants in a user's stormwater runoff or for im¬ 
provements to the quality of a user's stormwater dis¬ 
charge at this time. 


10. REGIONAL BASINS - Credit will not be granted 
to properties draining into ponds or basins main¬ 
tained or owned by tne City. Credit will be consid¬ 
ered for privately owned and maintained regional 
controls and will 6e apportioned among owners on a 
prearranged basis. 


11. PERCENT DISCOUNTED CREDITS FOR PRI¬ 
VATE STORMWATER FACILITIES - Discounts and 
Credits shall be computed on an ERU basis. A maxi¬ 
mum credit of less than 100% of the gross ERUs 
originally assigned can be granted for the construc¬ 
tion ana maintenance of private stormwater facilities 
considering the potential of each to reduce peak 
and/or volume stormwater flow and direct discharge 
capabilities. Private stormwater facilities eligible for 
credits listed above constitute elements of the sec¬ 
ondary drainage system. The secondary system is 
designed to drain a limited area with benefits limited 
to the owners of the particulate property or owners 
of adjacent properties. As such, secondary elements 
of the system are not eligible for 1005 credit. 


Further, there are administrative costs involved with 
operation of the DSM which must be shared by all 


taxiing, takeoff, and landing or aircraft when con¬ 
structed and maintained similarly to public road¬ 
ways, shall also qualify for this credit. The surface 
water control systems incorporated in the design of 
roadways and airport movement are areas engi¬ 
neered to convey all design runoff without street 
flooding, etc. associated with frequent, small runoff 
events up to about 5 or 10 year recurrence intervals, 
and as such, constitute elements of the primary 
drainage system. Primary elements of the drainage 
system yield community-wide benefits and are in¬ 
stalled to service the general public’s interests, con¬ 
veying runoff from large areas encompassing whole 
watersheds in some cases. 


C. PROCEDURE 


1. TIMING OF APPLICATIONS/DETERMINATIONS 
- Application for credits shall be made on forms pro¬ 
vided by City Utilities and accompanied by the ap¬ 
propriate application fee. The fee shall be $25.00 for 
residential users and $100.00 for all others. It is the 
intent of the City that all applications will be reviewed 
and credits and discounts determined within thirty 
(30) days after submittal of a complete and correct 
application package. The credit will be effective on 
the 1st billing cycle for that property following com¬ 
pletion of construction, or the date of the applica¬ 
tion. However, for all applications submitted by July 
31, 1995, the credit or discount will be applied retro¬ 
actively to the first billing or service charges under 
this Ordinance. 


2. APPEALS - Appeals of credit or discount determi¬ 
nations shall be handled consistent with the proce¬ 
dures set out above for reconsideration of ERU Peti¬ 
tions. Appeals of credit or discount decisions will be 
made initially to the Director, or his designee. Should 
satisfaction not be achieved, an appeal may be 
lodged with the Board. 


3. Application for credit or discount, or appeal of de¬ 
termination thereon shall not constitute a valid rea¬ 
son for non-payment of the originally assessed 
stormwater service charge by the user. 


SECTION 53.10 STORMWATER FUND. 


All revenues earned and fees collected for stormwa¬ 
ter service, including but not limited to, drainage ser¬ 
vice charges, permit and inspection fees, direct 
charges and interest earnings on any unused funds 
shall be deposited in an apMunf entitled "City of 
Fort Wayne Stormwater Account." Disbursements 
from this account will be authorized by the Board 
and, as required by law, the Common Council. Such 
disbursements will be used exclusively for the opera¬ 
tion, maintenance and improvement of the City’s 
stormwater system. Funds from this account shall 
not revert to any other City Utilities or Civil City fund 
and may not be transferred ror any other purpose, 
including to avoid a default on bonds cJr any City Util¬ 
ities fund or the City. 


SECTION 53.11 LIEN ON PREMISES. 


Each stormwater service charge rendered under or 
pursuant to this chapter is hereby made a lien upon 
the corresponding lot, parcel of land, building or 
premises which contributes directly or indirectly to 
the stormwater system of the City, and, if the same is 
not paid within ninety days after it shall be due and 
payable, it shall be certified to the Auditor of Allen 
County; who shall place the same on the tax dupli¬ 
cate of said county with the interest and penalties al¬ 
lowed by law to be collected as other taxes are col¬ 
lected. 


SECTION 53.12 VIOLATIONS AND ENFORCE¬ 
MENT. 


A. Failure to pay a stormwater user fee when due 
shall constitute a violation of this chapter, which shall 
be enforced by the Director and such deputies as 
the Director, with the approval of the Board, may ap¬ 
point for such purposes. 

B. In order to protect the integrity of the Fort Wayne 
Stormwater Utility, it is determined to be a violation 
of this chapter to permit, allow or engage in the 
dumping or disposal of materials other than storm¬ 
water into the City’s municipal separate stormwater 
system. 

C. It shall be a violation of this Chapter to permit, al¬ 
low or engage in the discharge of domestic sewage 
or industrial waste into any waterway of the United 
States including, but not limited to, the St. Mary’s 
River, the St. Joseph River, the Maumee River, any 
of their tributaries or streams, or any streets, storm 
sewers or drains, ditches or drainage ways leading to 
any such waterway of the United States. 

D. IT SHALL BE A VIOLATION of this chapter to 
store polluting substances, as identified by OSEPA 
OR IDEM, in a manner which violates any federal, 
state or local statute, ordinance or regulation relating 
to the protection of the public health, safety and wel¬ 
fare or environment, which such storage is shown to 
have th potential of allowing discharge to any water¬ 
way of tne United States including, but not limited to, 
the St. Mary’s River, the St. Joseph River, the Mau¬ 
mee River, any of their tributaries or streams, or any 
streets, storm sewers or drains, ditches or 
drainageways leading to any such waterway of the 
United States. 

E. Whenever said Director or any such deputy shall 
deem it appropriate to charge any person with viola¬ 
tion (s) of this Chapter, he shall issue to such person 
a Notice of Violation and/or summons, which shall 
be processed according to the provisions of I.C. 
34-4-32-1. 


SECTION 53.13 PENALTY. 


A. Any non-residential user charged under Section 
53.12 (A) above and found to be in violation shall be 
subject to a fine of up to $2500.00 per day and shall 
be held responsible for the amount of the outstand¬ 
ing bill, in lieu of a collection action and assessment 
of collection or deferred payment charges set out in 
Section 53.07 (B) and (C) or lien procedures under 
Section 53.11. 


IB. Any user found in violation of Section 53.12 (B) 
shall be subject to a fine of up to $2,500.00 per day. 
In addition, said user may also be held responsible 
for any costs incurred by the City in rectifying a situ¬ 
ation of pollution to the waterways of the United 
States and/or for repairing any damage to the public 
stormwater facility, and or the stormwater system. 


C. Each day that such violation (s) or noncompli¬ 
ance continues shall constitute a separate offense. 
Any fine assessed by the court shall be deemed a 
civil judgment. 


SECTION 53.14 SEVERABILITY. 


A. The invalidity of any section, sentence, clause, 
paragraph, part or provision of this Ordinance shall 
not affect the validity of any other section, sentence, 
clause, paragraph, part or provision of this Ordi¬ 
nance which can be given meaning without such in¬ 
valid part or parts. 


B. All Ordinances or parts of Ordinances and sec¬ 
tions of the Municipal Code of the City of Fort Wayne 
in conflict herewith are hereby repealed. 


SECTION 2. That this Ordinance shall be in full force 
and effect beginning sixty (60) days after passage 
and any and all necessary approval by the Mayor 
and publication thereof. 


Samuel J. Talarico 
Council Member 


Read the third time in full and on motion by Talarico, 
and duly adopted, placed on its passage. PASSED 
by the following vote: 


AYES: Six 

GiaQuinta, Henry, Long, Lunsey, Ravine, Schmidt 

NAYES: One 

Talarico 

ABSTAINED: Nonce 
ABSENT: Two 
Bradbury, Edmonds 
DATED: 1-10-95 

Sandra E. Kennedy 
City Clerk 


Passed and adopted by the Common Council of the 
City of Fort Wayne, Indiana as General Ordinance 
No. G-04-95 on the 10th day of January, 1995. 


ATTEST: 

Sandra E. Kennedy 
City Clerk 


Donald J. Schmidt 
Presiding Officer 


Presented by me to the Mayor of the City of Fort 
Wayne, Indiana, on the 11th day of January, 1995, 
at tne hour of 11:30 o’clock A.M., E.S.T. 

Sandra E. Kennedy 
City Clerk 


Approved and signed by me this 13th day of Janu¬ 
ary, 1995, at the hour of 2:00 o’clock A.M., E.S.T. 

Paul Helmke 
Mayor 




SECTION 53.01 BOARD OF STORMWATER MAN¬ 
AGEMENT TO OPERATE STORMWATER SYSTEM. 

(A) Adoption of State Law. 

The provisions of Indiana Code Chapter 8-1.5-5 are 
hereby adopted in their entirety, and the following 
entitles established: 

(1) A department of Stormwater Management with¬ 
in the Division of City Utilities. 

(2) A Board of Directors of the Department of 
Stormwater Management which shall consist of three 

(3) directors appointed by the Mayor, not more 
than two (2) of whom may be of the same political 
party. Directors shall serve terms of four (4) years; 
however, the initial terms shall be staggered. The 
Mayor may remove a director at any time when, in 
the judgment of the Mayor, it is for the best interest 
of the department. 

(3) A Stormwater Management District, extending 
to the corporate boundaries of the City of Fort 
Wayne is hereby established for the purpose of pro¬ 
viding for the collection and disposal of stormwater 
of the City in a manner which protects the public 
health and welfare, and for the purpose of assessing 
fees to pay for the cost of stormwater facilities and 
services. AS the corporate boundaries of the City 
change, whether through annexation or otherwise, 
so shall the boundaries of the Stormwater District 
change. 

(B) Powers of the Board. 

The Board of Directors of the Department of Storm¬ 
water Management shall have exclusive jurisdiction 
over the collection and disposal of stormwater within 
the District, and shall possess all the powers and du¬ 
ties set forth in I.C. 8-1.5-3-4 and 8-1.5-5-6 including 
but not limited to the power to: 

1. Establish and enforce Rules and Regulations gov¬ 
erning the Department of Stormwater Management 
after approved in ordinance form by the Common 
Council. 

2. Hold hearings following public notice. 

-3. Make findings and determinations. 

4. Install, maintain and operate a stormwater collec¬ 
tion and disposal system. 

6. Recommend to the Common Council reasonable 
and just rates and charges for services to the cus¬ 
tomers of the District. 

SECTION 53.02 PURPOSE AND OBJECTIVE. 

The function of the Department of Stormwater Man¬ 
agement is to provide for the safe and efficient cap¬ 
ture and conveyance of stormwater runoff; mitigate 
the damaging effects of stormwater runoff; correct 
stormwater collection and conveyance problems; 
and fund the activities of stormwater management 
including design, construction, operation, mainten¬ 
ance, inspection and enforcement activities, all for 
the protection of the public health, welfare and safe¬ 
ty. It is the further (unction of the Department of 
Stormwater Management to insure the City of Fort 
Wayne’s compliance with its NPDES Stormwater 
Discharge Permit (s). 

It is hereby determined necessary for the protection 
of public health, safety, and welfare and to conform 
witn Federal, State, and local laws and regulations 
that a system of charges for stormwater service in 
the City of Fort Wayne be established which allo¬ 
cates the cost of providing stormwater service to 
each user in such a manner that the charges as¬ 
sessed are proportionate to the cost of providing 
stormwater service to that user, insofar as those 
costs can reasonably be determined. 

SECTION 53.03: DEFINITIONS. 


Whenever used in this chapter 53, the meaning of 
the following words and terms shall be defined in this 
section: 

ABATEMENT: Any action taken to remedy, correct, 
or eliminate a condition within, associated with, or 
impacting a stormwater drainage system. 
AGRICULTURAL: A parcel or lot exceeding five (5) 
acres of land encompassing two (2) or more struc¬ 
tures used to support agricultural activities. 
APARTMENT/CONDOMINIUM PROPERTY: A lot or 
parcel of real estate on which is situated a building 
containing 5 or greater single-family dwelling units, 
or on which 2 or more buildings each containing mul¬ 
tiple single-family dwelling units are situated. 
APPROVED PLANS: Plans approved by the Depart¬ 
ment of Stormwater Management according to a 
permits and plan review wnich will govern all im¬ 
provements made within the City that require storm¬ 
water facilities or changes or alterations to existing 
stormwater facilities. 

BOARD: Board of Directors of the Department of 
Stormwater Management established under Section 
53.01 of the City of Fort Wayne Code of Ordinances. 
CODE: Fort Wayne Code of Ordinances. 

COMBINED SEWER: Pipe or conduit primarily de¬ 
signed to convey sanitary sewage and secondarily 
intended to convey stormwater. 

DETENTION: The temporary storage of stormwater 
runoff in a basin, pond or other structure to control 
the peak discharge rates by holding the stormwater 
for a lengthened period of time and which provides 
some gravity settling of particulates. 

DIRECTOR: The Director of the Division of City Utili¬ 
ties, City of Fort Wayne, Indiana. 

DSM: Fort Wayne Department of Stormwater Man¬ 
agement. 

EQUIVALENT RESIDENTIAL UNIT (ERU) a unit val¬ 
ue, equal to the average amount of impervious area 
of a single family residential property within the City 
of Fort Wayne, and established at 2500 square feet 
of (measured) impervious area. It is also the basis 
for calculating the proper assessment of stormwater 
charges to all users of the Fort Wayne Stormwater 
System. 

IMPERVIOUS AREA: Areas that have been paved 
and/or covered with buildings and materials which 
include, but are not limited to, concrete, asphalt, 
rooftop and blacktop, such that the infiltration of wa- 


STORM SEWER: A sewer designated or intended to 
convey only stormwater, surface runoff, street wash 
waters, and drainage, and not intended for sanitary 
sewage and industrial wastes other than unpolluted 
cooling water. The portion of a sewer intended to 
carry stormwater only, which begins at the grating or 
opening where water enters saia sewer, through the 
sewer and any other conduits to the outlet structure 
where water enters a channel, natural watercourse 
or combined sewer. 

STORMWATER SERVICE CHARGE: A charge im¬ 
posed on users of the City’s stormwater collection, 
impounding and transportation system. 

STORM WATER SERVICE CUSTOMER/USER: The 
owner of a lot or parcel of residential or non-residen- 
tial property shall be considered the City Utilities 
Customer for the purpose of assessing stormwater 
service charges. 

STORMWATER SYSTEM: All constructed facilities, 
including combined sewers, structures and natural 
watercourses under the ownership, and/or control of 
the City used for collecting and conducting stormwa¬ 
ter to, through and from drainage areas to the point 
of final outlet, including, but not limited to, any and 
all of the following: inlets, conduits and appurtenant 
features, creeks, channels, catch basins, ditches, 
streams, culverts, retention or detention basins and 
pumping stations; and excluding therefrom, any part 
of the system of drains and watercourses under the 
jurisdiction of the Allen County Drainage Board. 
SECTION 53.04: STORMWATER SERVICE 
CHARGE 

A stormwater service charge shall be imposed on 
each and every lot and parcel of land within the City 
which directly or indirectly contributes to the storm¬ 
water system of the City, which charge shall be as¬ 
sessed against the owner thereof, who shall be con¬ 
sidered the user for the purposes of this Ordinance. 
This charge is deemed reasonable and is necessary 
to pay for the repair, replacement, planning, im¬ 
provement, operation, regulation and maintenance 
of the existing and future City stormwater system. 
SECTION 53.05: STORMWATER RATE ESTAB¬ 
LISHMENT PROCEDURES 

A. The Stormwater Service Rate shall be $1.80 per 
ERU per month. For the purpose of this Ordinance, a 
month shall be considered 25-35 days. Any billings 
for stormwater service outside this time shall be on a 
per diem basis. 

B. this stormwater rate is designed to recover the 
cost of rendering stormwater service to the users of 
the Stormwater System, and shall be the basis for 
assessment of the City’s stormwater service charge. 
This rate is established so as to maintain adequate 
fund reserves to provide for reasonably expected 
variations in the cost of providing services, as well as 
variations in the demand for services. C. This rate 
shall be evaluated annually as to its sufficiency to 
satisfy the needs of the DSM. 

SECTION 53.06 RATE STRUCTURE AND CALCU¬ 
LATION 

A. For the purposes stated in Section 53.02 and 
53.05 there is hereby assessed a stormwater service 
charge to each user situated within the corporate 
limits of the City of Fort Wayne who contributes di¬ 
rectly or indirectly to the stormwater system of the 
City, in an amount as determined below. 

B. For any such property, lot, parcel of land, building 
or premises which contributes directly or indirectly to 
the stormwater system of the City, such charge shall 
be based upon tne quantity of impervious area situ¬ 
ated thereon. 

C. All properties having impervious area within the 
City of Fort Wayne will be assigned and Equivalent 
Residential Unit (ERU), or a multiple thereof, with all 
properties having impervious area assigned at least 
one (1) ERU. 

(1) . Residential Properties: A monthly flat-rate 
charge for stormwater service rendered to residential 
properties shall be charged to each account within 
th City limits according to the service address. All 
residential properties are hereby assigned one (1) 
ERU. This flat rate shall apply to all residential prop¬ 
erties as defined herein. 

(2) . Non-residential Properties: Non-residential 
properties will be assigned an ERU multiple based 
upon the properties’ individually measured impervi¬ 
ous are (in square feet) divided by 2500 square feet 
(one ERU). This division will be calculated to the 
first decimal place. 

(3) . Only whole ERUs shall be used. All rounding 
necessary to reach the appropriate whole ERU shall 
be done according to mathematical convention 
(0-0.4 rounded down to nearest whole ERU; 0.5-.09 
rounded up to the nearest whole ERU). 

D. There shall be no exceptions or exemptions from 
the assignment of gross stormwater ERU’s. 

SECTION 53.07 BILLINGS AND TERMS OF PAY¬ 
MENT. 

(A) . BILLINGS. 

All stormwater service bills shall be rendered on a 
monthly basis, along with the user’s charges for oth¬ 
er City Utility services. 

(B) . TERMS OF PAYMENT. The stormwater service 
charges prescribed in Section 53.06 shall be due on 
the payment date set out on the bill. It shall be a vio¬ 
lation of the Chapter to fail to pay a stormwater ser¬ 
vice bill when due. All bills for stormwater services 
not paid on or before the due date, which due date 
shall be approximately 15 days after the bill is ren¬ 
dered, shall be subject to a collection deferred pay¬ 
ment charge of 10% on outstanding balance. 

C) PAYMENT PRIORITY. 

Stormwater service charges shall take priority over 
all other changes for City Utility services. Partial pay¬ 
ments shall first be applied to satisfy the garbage 
user fee under Chapter 50 of the Code and second¬ 
ly, to these charges. 

(D). COLLECTION. 

Delinquent stormwater service charges may be col¬ 
lected in a civil action along with other delinquent 
City Utility charges, reasonable attorney fees and 


not intended to be the exclusive authority. The 
Board, through the Rules and Regulations of the 
DSM shall more fully and completely establish the 
Credit Policies and Procedures for stormwater man¬ 
agement. 

A. DISCOUNTS 

The following categories of property exempt from 
property taxation shall be entitled to a 15% discount 
off of the gross ERUs assigned for any such land or 
building under Section 53.06, where the statutory 
exemption has been granted and can be confirmed 
through the records of the Allen County Auditor's 
Office, upon proper application for said discount: 

1. I.C. 6-1.1-10-1. Property of the ignited States and 
its agencies and instrumentalities, f 

2. I.C. 6-1.1-10-2. Property owned by the State of 
Indiana, and any agency thereof or the Indiana Bu¬ 
reau of Motor Vehicles Commission. 

3. I.C. 6-1-10-4. Property owned by a Political subdi¬ 
vision of the State of Indiana. 

4. I.C. 6-1.1-10-5. Property owned by the City of 
Fort Wayne which is used to provide a municipal ser¬ 
vice. 

5. I.C. 6-1.1-10-16. Property owned, occupied, and 
used for educational, literary, scientific, religious or 
charitable purposes. 

B. CREDIT AVAILABILITY 

1. Credit will be available to all properties for various 
forms and levels of abatement. 

2. MAINTENANCE REQUIREMENTS- Credit will only 
be allowed for properties where structural controls 
are maintained in fully functional condition and ac¬ 
cording to maintenance criteria and design stan¬ 
dards issued by the DSM. 

3. EXISTING STRUCTURE CREDITS- Credit will be 
allowed for previously constructed abatement fea¬ 
tures or stormwater controls. The amount of credit 
granted will be determined by the methods of design 
as outlined within the Rules and Regulations of tne 
DSM. 

4. PROPERTY LOCATION- Credit will be granted on 
the basis of location of a given property in relation to 
a major waterway of the United States, if it directly 
discharges its stormwater to that waterway in con¬ 
formance with all maintenance criteria and design 
standards as applicable. The waterways covered by 
this section shall include the St. Mary’s River, the St. 
Joseph River, the Maumee River, the major tributar¬ 
ies of these three (3) rivers and other ditches and 
drains specified in the Rules and Regulations of the 
DSM, and any legal public drains under the control 
by Allen County 

5. VOLUNTARY CONTROLS- For new develop¬ 
ments, credit will be granted where the City requires 
abatement features or stormwater controls to be 
constructed and/or maintained, and all City stan¬ 
dards and criteria are met. Other voluntary controls 
or upgrades of existing systems through retrofitting 
will be granted credits on a case-by-case bases con¬ 
sidering the impact of the controls on the City’s 
stormwater system, as determined by the DSM. 

6. DETENTION/RETENTION - Credit will be granted 
for qualifying detention basins and wet ponds. Credit 
may be granted for other control devices on a case- 
by-case basis providing sufficient technical justifica¬ 
tion is available to make such determinations. 

7. OVERSIZING - Oversized private stormwater facili¬ 
ties or improvements exceeding standard abatement 
design criteria and intended to serve an area larger 
than the immediate project site or designed to han¬ 
dle a larger than specified storm event as required 
by the DSM shall be considered for additional credit. 

8. INDUSTRIAL NPDES PERMIT CREDITS - No 
credit shall be allowed for industries in compliance 
with federal laws and regulations regarding industrial 
stormwater discharge permits at this time. 

9. POLLUTION REDUCTION - No credit will be al¬ 
lowed for voluntary efforts to reduce the amount of 
pollutants in a user’s stormwater runoff or for im¬ 
provements to the quality of a user’s stormwater dis¬ 
charge at this time. 

10. REGIONAL BASINS - Credit will not be granted 
to properties draining into ponds or basins main¬ 
tained or owned by tne City. Credit will be consid¬ 
ered for privately owned and maintained regional 
controls and will be apportioned among owners on a 
prearranged basis. 

11. PERCENT DISCOUNTED CREDITS FOR PRI¬ 
VATE STORMWATER FACILITIES - Discounts and 
Credits shall be computed on an ERU basis. A maxi¬ 
mum credit of less than 100% of the gross ERUs 
originally assigned can be granted for the construc¬ 
tion ana maintenance of private stormwater facilities 
considering the potential of each to reduce peak 
and/or volume stormwater flow and direct discharge 
capabilities. Private stormwater facilities eligible for 
credits listed above constitute elements of the sec¬ 
ondary drainage system. The secondary system is 
designed to drain a limited area with benefits limited 
to the owners of the particulate property or owners 
of adjacent properties. As such, secondary elements 
of the system are not eligible for 1005 credit. 

Further, there are administrative cost6 involved with 
operation of the DSM which must be shared by all 
users, including costs incurred to meet quality-based 
ermit requirements which provide community-wide 
enefits, and thus cannot be credited. Discounts and 
credits shall be cumulative; however, in no case shall 
the total amount of discounts and credits equal 
100 % of the user’s gross stormwater service fee. 

12. FEDERAL, STATE, CITY AND COUNTY ROAD¬ 
WAYS, PUBLICLY-OWNED AIRPORT MOVEMENT 
AREAS - Publicly owned streets and roads and high¬ 
ways shall be given 100% credit in reliance on gov¬ 
ernmental guidance documents which classify them 
as in integral part of the stormwater conveyance sys¬ 
tem. Publicly-owned airport movement areas includ¬ 
ing runways, taxiways, ramps and other areas of an 
airport which are used for taxiing or hover taxiing, air 


the Director, with the approval of the Board, may ap¬ 
point for such purposes. 

B. In order to protect the integrity of the Fort Wayne 
Stormwater Utility, it is determined to be a violation 
of this chapter to permit, allow or engage in the 
dumping or disposal of materials other than storm¬ 
water into the City’s municipal separate stormwater 
system. 

C. It shall be a violation of this Chapter to permit, al¬ 
low or engage in the discharge of domestic sewage 
or industrial waste into any waterway of the United 
States including, but not limited to, the St. Mary’s 
River, the St. Joseph River, the Maumee River, any 
of their tributaries or streams, or any streets, storm 
sewers or drains, ditches or drainage ways leading to 
any such waterway of the United States. 

D. IT SHALL BE A VIOLATION of this chapter to 
store polluting substances, as identified by 0SEPA 
OR IDEM, in a manner which violates any federal, 
state or local statute, ordinance or regulation relating 
to the protection of the public health, safety and wel¬ 
fare or environment, which such storage is shown to 
have th potential of allowing discharge to any water¬ 
way of tne United States including, but not limited to, 
the St. Mary’s River, the St. Joseph River, the Mau¬ 
mee River, any of their tributaries or streams, or any 
streets, storm sewers or drains, ditches or 
drainageways leading to any such waterway of the 
United States. 

E. Whenever said Director or any such deputy shall 
deem it appropriate to charge any person with viola¬ 
tion (s) of this Chapter, he snail issue to such person 
a Notice of Violation and/or summons, which shall 
be processed according to the provisions of I.C. 
34-4-32-1. 

SECTION 53.13 PENALTY. 

A. Any non-residential user charged under Section 
53.12 (A) above and found to be in violation shall be 
subject to a fine of up to $2500.00 per day and shall 
be held responsible for the amount of the outstand¬ 
ing bill, in lieu of a collection action and assessment 
of collection or deferred payment charges set out in 
Section 53.07 (B) and (C) or lien procedures under 
Section 53.11. 

IB. Any user found in violation of Section 53.12 (B) 
shall be subject to a fine of up to $2,500.00 per day. 
In addition, said user may also be held responsible 
for any coets incurred by the City in rectifying a situ¬ 
ation of pollution to the waterways of the United 
States and/or for repairing any damage to the public 
stormwater facility, and or the stormwater system. 

C. Each day that such violation (s) or noncompli¬ 
ance continues shall constitute a separate offense. 
Any fine assessed by the court shall be deemed a 
civil judgment. 

SECTION 53.14 SEVERABILITY. 

A. The invalidity of any section, sentence, clause, 
paragraph, part or provision of this Ordinance shall 
not affect the validity of any other section, sentence, 
clause, paragraph, part or provision of this Ordi¬ 
nance which can be given meaning without such in¬ 
valid part or parts. 

B. All Ordinances or parts of Ordinances and sec¬ 
tions of the Municipal Code of the City of Fort Wayne 
in conflict herewith are hereby repealed. 

SECTION 2. That this Ordinance shall be in full force 
and effect beginning sixty (60) days after passage 
and any and all necessary approval by the Mayor 
and publication thereof. 

Samuel J. Talarico 
Council Member 

Read the third time in full and on motion by Talarico, 
and duly adopted, placed on its passage. PASSED 
by the following vote: 

AYES: Six i 

GiaQuinta, Henry, Long, Lunsey, Ravine, Schmidt 
NAYES: One 
Talarico 

ABSTAINED: Nonce 
ABSENT: Two 
Bradbury, Edmonds 
DATED: 1-10-95 

Sandra E. Kennedy 
City Clerk 

Passed and adopted by the Common Council of the 
City of Fort Wayne, Indiana as General Ordinance 
No. G-04-95 on the 10th day of January, 1995. 


Sandra E. Kennedy Donald J. Schmidt 

City Clerk Presiding Officer 

Presented by me to the Mayor of the City of Fort 
Wayne, Indiana, on the 11th day of January, 1995, 
at tne hour of 11:30 o’clock A.M., E.S.T. 

Sandra E. Kennedy 
City Clerk 

Approved and signed by me this 13th day of Janu¬ 
ary, 1995, at the hour of 2:00 o’clock A.M., E.S.T. 

Paul Helmke 
Mayor 

I, The Clerk of the City of Fort Wayne, Indiana do 
hereby certify that the above and foregoing is a full, 
true and compete copy of General Ordinance No. G- 
04-95, passed by the Common Council on the 10th 
day of January, 1995, and that said Ordinance was 
duly signed and approved by the Mayor on the 13th 
day of January, 1995, and that said Ordinance was 
duly signed and approved by the Mayor on the 13th 
day of January, 1995, and now remains on file and 
on record in my office. 

WITNESS my hand, and the official seal of the City 
of Fort Wayne, Indiana, this 13th day of January, 
1995. 

SANDRA E. KENNEDY 
CITY CLERK 
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LEGAL NOTICE 

' Notice is hereby given that on the 10th day of Janu¬ 
ary, 1995, the Common Council of the City of Fort 
Wayne, Indiana, in a Regular Session did pass the 
following Bill No. G-94-07-21 (as amended) (as 
amended) (as amended) (as amended) (as 
amended). Ordinance No. G-04-95 to wit: 

BILL NO. G-94-07-21 (AS AMENDED) (AS 
AMENDED) (AS AMENDED) (AS AMENDED) 
(AS AMENDED) (AS AMENDED) 

GENERAL ORDINANCE NO. G-04-95 
AN ORDINANCE AMENDING CHAPTER 53: 
"STORMWATER SERVICE," OF THE CITY OF 
FORT WAYNE CODE OF ORDINANCES. 


WHEREAS, at the time of passage of Ordinance G- 
17-91 and Amended Ordinance G-25-91, the Com¬ 
mon Council requested City Utilities staff to under¬ 
take a cost of service and rate study in order to more 
accurately assess stormwater service charges to in¬ 
dividual users in a more equitable manner than cur¬ 
rently adopted in the interim rate; and 


WHEREAS, Woolpert Consultants along with David 
M. Griffith and Associates, Inc. and Strand and As¬ 
sociated, Inc. (Stormwater Consultants) were hired 
to assist City Utilities in performing the necessary 
cost of service and rate study analysis in order to im¬ 
plement a more equitable stormwater billing system; 
and 


WHEREAS, Common Council representatives, Board 
of Public Works members, City Utilities and Civil City 
staff, along with the Stormwater Consultants were 
gathered to form a Stormwater Management Task 
Force to consider all issues Involved in arriving at an 
acceptable stormwater management rate structure, 
which task force met on a regular basis from July, 
1992 through July, 1993; and 


WHEREAS, the work of the task force and consul¬ 
tants was presented to the Common Council in Sep¬ 
tember, 1993; and 


WHEREAS, the work of the Stormwater Consultants 
and the Stormwater Management Task Force was 
completed in July of 1994; and 


WHEREAS, the work of the Stormwater Manage¬ 
ment Task Force, in conjunction with that of the 
Stormwater Consultants, culminated in a recom¬ 
mended stormwater rate structure which is fair, equi¬ 
table, revenue sufficient, and which reflects the rela¬ 
tive contribution of stormwater runoff from a proper¬ 
ty, the benefits enjoyed, and services received by 
each property as a result of the collection of surface 
water, and which considers the impervious area of 
the various properties within the City, because the 
extent of storm and surface water runoff from a par¬ 
ticular parcel of property Is largely a function of its 
impervious area. 


SECTION 53. STORMWATER MANAGEMENT DE¬ 
PARTMENT 


SECTION 53.01 BOARD OF STORMWATER MAN¬ 
AGEMENT TO OPERATE STORMWATER SYSTEM. 


(AT Adoption of State Law. 

The provisions of Indiana Code Chapter 8-1.5-5 are 
hereby adopted in their entirety, and the following 
entitles established: 


(1) A department of Stormwater Management with¬ 
in the Division of City Utilities. 


(B) Powers of the Board. 


1. Establish and enforce Rules and Regulations gov¬ 
erning the Department of Stormwater Management 
after approved in ordinance form by the Common 
Council 


2. Hold hearings following public notice. 

3. Make findings and determinations. 

4. Install, maintain and operate a stormwater collec¬ 
tion and disposal system. 

6. Recommend to the Common Council reasonable 
and just rates and charges for services to the cus¬ 
tomers of the District. 


SECTION 53.02 PURPOSE AND OBJECTIVE. 

The function of the Department of Stormwater Man¬ 
agement is to provide tor the safe and efficient cap¬ 
ture and conveyance of stormwater runoff; mitigate 
the damaging effects of stormwater runoff; correct 


srormwater collection and conveyance problems; 
and fund the activities of stormwater management 
including design, construction, operation, mainten¬ 
ance, Inspection and enforcement activities, all for 
the protection of the public health, welfare and safe¬ 
ty. It is the further function of the Department of 
Stormwater Management to insure the City of Fort 
Wayne’s compliance with its NPDES Stormwater 
Discharge Permit (s). 


WHEREAS, the Common Council of the City of Fort 
Wayne passed Ordinances G-17-91 and Amended 
Ordinance G-25-91 establishing an interim stormwa¬ 
ter service charge for users of the Fort Wayne Storm¬ 
water Utility in 1991; and 


It is hereby determined necessary for the protection 
of public health, safety, and welfare and to conform 
with Federal, State, and local laws and regulations 
that a System of charges for stormwater service in 
the City of Fort Wayne be established which allo¬ 
cates the cost of providing stormwater service to 
each user in such a manner that the charges as¬ 
sessed are proportionate to the cost of providing 
stormwater service to that user, insofar as those 
costs can reasonably be determined. 


WHEREAS, that schedule of interim Stormwater Ser¬ 
vice Charges, which is still in effect, was based on 
broad land-use classification of users, approximating 
the average impervious stormwater runoff contribut¬ 
ed by each classification; and 


SECTION 53.03: DEFINITIONS. 


Whenever used in this chapter 53, the meaning of 
the following words and terms shall be defined In this 
section: 


ABATEMENT: Any action taken to remedy, correct, 
or eliminate a condition within, associated with, or 
impacting a stormwater drainage system. 
AGRICULTURAL: A parcel or lot exceeding five (5) 


acres of land encompassing two (2) or more struc¬ 
tures used to support agricultural activities. 
APARTMENT/CONDOMINIUM PROPERTY: A lot or 
parcel of real estate on which is situated a building 
containing 5 or greater single-family dwelling units, 
or on which 2 or more buildings each containing mul¬ 
tiple single-family dwelling units are situated. 
APPROVED PLANS: Plans approved by the Depart¬ 
ment of Stormwater Management according to a 
permits and plan review which will govern all Im¬ 
provements made within the City that require storm¬ 
water facilities or changes or alterations to existing 
stormwater facilities. 

BOARD: Board of Directors of the Department of 
Stormwater Management established under Section 
53.01 of the City of Fort Wayne Code of Ordinances. 
CODE: Fort Wayne Code of Ordinances. 

COMBINED SEWER: Pipe or conduit primarily de¬ 
signed to convey sanitary sewage and secondarily 
intended to convey stormwater. 

DETENTION: The temporary storage of stormwater 
runoff in a basin, pond or other structure to control 
the peak discharge rates by holding the stormwater 
for a lengthened period of time and which provides 
some gravity settling of particulates. 

DIRECTOR: The Director of the Division of City Utili¬ 
ties, City of Fort Wayne, Indiana. 

DSM: Fbrt Wayne Department of Stormwater Man¬ 
agement. 

EQUIVALENT RESIDENTIAL UNIT (ERU) a unit val¬ 
ue, equal to the average amount of impervious area 
of a single family residential properly within the City 
of Fort Wayne, and established at 2500 square feet 
of (measured) impervious area. It is also the basis 
for calculating the proper assessment of stormwater 
charges to all users of the Fort Wayne Stormwater 
System. 

IMPERVIOUS AREA: Areas that have been paved 
and/or covered with buildings and materials which 
include, but are not limited to, concrete, asphalt, 
rooftop and blacktop, such that the infiltration of wa¬ 
ter into the soil is prevented. Excluded from this defi¬ 
nition are undisturbed land, lawns and fields. 


NOW THEREFORE, BE IT ORDAINED BY THE 
COMMON COUNCIL OF THE CITY OF FORT 
WAYNE, INDIANA. 


INFILTRATION: Infiltration is a complex process of 
allowing runoff to penetrate the ground surface and 
flow through the upper soil surface. 


SECTION 1. Chapter 53 of the Code of Ordinances 
of the City of Fort Wayne entitled "Stormwater Man¬ 
agement Department be amended as follows: 


NON-RESIDENTIAL: All properties not encom¬ 
passed by the definition of Residential shall be de¬ 
fined as Non-residential. Non-residential property will 
include: 


* - Agricultural property; 

* - Apartment and condominium property; 

* - Mobile Home Parks; 

* - Commercial property; 

* - Industrial property; 

* - Institutional property; 

* - Governmental property; 

* - Churches; 

* - Schools; 

* - Federal, State, and Locals property; and 

* - any other property not mentioned in this or the 
list of residential properties below. 


(2) A Board of Directors of the Department of 
Stormwater Management which shall consist of three 

(3) directors appointed by the Mayor, not more 

than two (2) of whom may be of the same political 
party. Directors shall serve terms of four (4) years; 
however, the initial terms shall be staggered. The 
Mayor may remove a director at any time when, in 
the judgment of the Mayor, it is for the best interest 
of the Department. * 

(3). A Stormwater Management District, extending 
to the corporate boundaries of the City of Fort 
Wayne is hereby established for the purpose of pro¬ 
viding for the collection and disposal of stormwater 
of the City in a manner which protects the public 
health and welfare, and for the purpose of assessing 
fees to pay for the cost of stormwater facilities and 
services. AS the corporate boundaries of the City 
change, whether through annexation or otherwise, 
so shall the boundaries of the Stormwater District 
change. 


NPDES: National Pollutant Discharge Elimination 
System. Regulations for stormwater discharges as 
described in The Federal Register, 40 CFR Parts 
122, 123, and 124. 


The Board of Directors of the Department of Storm¬ 
water Management shall have exclusive jurisdiction 
over the collection and disoosal of stormwater within 
the District, and shall possess all the powers and du¬ 
ties set forth in I.C. 8-1.5-3-4 and 8-1.5-5-6 including 
but not limited to the power to: 


RETENTION: The holding of stormwater runoff in a 
constructed basin or pond or in a natural body of 
water without release except by means without re¬ 


lease except by means of evaporation, infiltration or 
emergency bypass. 


SQUARE FOOTAGE OF IMPERVIOUS AREA: For 
the purpose of assigning an appropriate number of 
ERUs to a parcel of real property, the square footage 
of all impervious area using the outside boundary di¬ 
mensions of the impervious area to include the total 
enclosed square footage, without regard to topo¬ 
graphic features of the enclosed surface. 


STORM SEWER: A sewer designated or intended to 
convey only stormwater, surface runoff, street wash 
waters, and drainage, and not intended for sanitary 
sewage and industrial wastes other than unpolluted 
cooling water. The portion of a sewer intended to 
carry stormwater only, which begins at the grating or 
opening where water enters said sewer, through the 
sewer and any other conduits to the outlet structure 
where water enters a channel, natural watercourse 
or combined sewer. 


STORMWATER SERVICE CHARGE: A charge im¬ 
posed on users of the City’s stormwater collection, 
impounding and transportation system. 


STORM WATER SERVICE CU8TOMER/U8ER: The 
owner of a lot or parcel of residential or non-residen¬ 
tial property shall be considered the City Utilities 
Customer for the purpose of assessing stormwater 
service charges. 

STORMWATER SYSTEM; All constructed facilities. 
Including combined sewers, structures and natural 
watercourses under the ownership, and/or control of 
the City used for collecting and conducting stormwa¬ 
ter to, through and from drainage areas to the point 
of final outlet, including, but not limited to, any and 
all of the following: Inlets, conduits and appurtenant 
features, creeks, channels, catch basins, ditches, 
streams, culverts, retention or detention basins and 
pumping stations; and excluding therefrom, any part 
of the system of drains and watercourses under the 
jurisdiction of the Allen County Drainage Board. 
SECTION 53.04; STORMWATER SERVICE 
CHARGE 

A stormwater service charge shall be Imposed on 
each and every lot and parcel of land within the City 
which directly or indirectly contributes to the storm¬ 
water system of the City, which oharge shall be as¬ 
sessed against the owner thereof, who shall be con¬ 
sidered the user for the purpoees of this Ordinance. 
This charge is deemed reasonable and Is necessary 
to pay for the repair, replacement, planning, im¬ 
provement, operation, regulation and maintenance 
of the existing and future City stormwatersystem. 
SECTION 53.05: STORMWATER RATE ESTAB¬ 
LISHMENT PROCEDURES 

A. The Stormwater Service Rate shall be $1.80 per 
ERU per month. For the purpose of this Ordinance, a 
month shall be considered 25-36 days. Any billings 
for stormwater service outside this time shall be on a 

r r diem basis. 

this stormwater rate is designed to recover the 
cost of rendering stormwater service to the users of 
the Stormwater System, and shall be the basis for 
assessment of the City's stormwater sendee charge. 
This rate is established so as to maintain adequate 
fund reserves to provide for reasonably expected 
variations in the cost of providing services, as well as 
variations in the demand for services. C. This rate 
shall be evaluated annually as to its sufficiency to 
satisfy the needs of the DSM. 

SECTION 53.06 RATE STRUCTURE AND CALCU¬ 
LATION 

A. For the purposes stated In Section 53.02 and 
53.05 there Is hereby assessed a stormwater sendee 
charge to each user situated within the corporate 
limits of the City of Fort Wayne who contributes di¬ 
rectly or indirectly to the stormwater system of the 
City,'in an amount as determined below ' 

B. For any such property, lot, parcel of land, building 
r premises which contributes directly or indirectly to 


SECTION 53.08 APPEALS OF ERU DETERMINA¬ 
TION 

A. If, In the opinion of any user, the ERU multiple as¬ 
signed to his property is inaccurate, in light of the 
amount of imperious area of said property, the user 
shall have the right to contest the ERU determination 
and thus the rate assessed in the following manner. 

B. User shall obtain and complete a Petition to Ap¬ 
peal Stormwater Rate form (Petition) which shall be 
returned to the DSM with verifiable documentation 
supporting user's claim. 

C. The DSM shall investigate user's claim and, upon 
review thereof, shall render a written determination 
that either the original ERU determination and as¬ 
sessed rate should be affirmed or the user’s rate 
should be adjusted according to the Petition. 

D. If user's Petition is denied, said opinion shall be 
forwarded to user by oertlfled mail, return receipt re¬ 
quested. User shall then have seven (7) days from 
date of receipt to request a reconsideration by the 
Director. Any additional facts concerning the dispute 
shall be reduced to writing and submitted, along with 
a copy of the original Petition and supporting docu¬ 
ments, to the Director. The DSM shall submit a writ¬ 
ten report of the determination in the case, along 
with any documents used in denying the user’s 
claim. 

E. Thereafter, the Director, or his designee, shall re¬ 
view all documentation and conduct, as necessary in 
his opinion, an informal hearing to determine and re¬ 
solve the dispute based on the documentation sub¬ 
mitted and any oral testimony. A written opinion 
shall be rendered within thirty (30) days after the 
hearing Is conducted. The written opinion of the Di¬ 
rector or his designee shall constitute the final DSM 
determination, and may be challenged by the user 
by a written request to the Board for formal consid¬ 
eration within fifteen (15) days of the Director's 
opinion. 

F. The Board shall conduct a hearing and Issue a de¬ 
termination which shall be binding on the City Utili¬ 
ties. The hearing shall be electronically recorded and 
a transcript of tne hearing provided upon request at 
a cost per page as determined by the City Utilities 
Accounting Department and amended from time to 
time. 


or upgrades of existing systems through retrofitting 
will be granted credits on a case-by-case bases con¬ 
sidering the Impact of the controls on the City's 
stormwater system, as determined by the DSM. 

6. DETENTION/RETENTION - Credit will be granted 
for qualifying detention basins and wet ponds. Credit 


tion is available to make such determinations. 


8. INDUSTRIAL NPDES PERMIT CREDITS - No 
credit shall be allowed for Industries in compliance 
with federal laws and regulations regarding industrial 
stormwater discharge permits at this time. 


9. POLLUTION REDUCTION - No credit will be al¬ 
lowed for voluntary efforts to reduce the amount of 
pollutants in a user's stormwater runoff or for im¬ 
provements to the quality of a user’s stormwater dis¬ 
charge at this time. 


10. REGIONAL BASINS - Credit will not be granted 
to properties draining into ponds or basins main¬ 
tained or owned by the City. Credit will be consid¬ 
ered for privately owned and maintained regional 
controls and will be apportioned among owners on a 
prearranged basis. 


G. A party or^erson^aggrieved by the final Board 


determination shall have the right to judicial review of 
such determination In accordance with Indiana law. 


11. PERCENT DISCOUNTED CREDITS FOR PRI¬ 
VATE STORMWATER FACILITIES - Discounts and 
Credits shall be computed on an ERU basis. A maxi¬ 
mum credit ot less than 100% of the gross ERUs 
originally assigned can be granted for the construc¬ 
tion ana maintenance of private stormwater facilities 
considering the potential of each to reduce peak 
and/or volume stormwater flow and direct discharge 
capabilities. Private stormwater facilities eligible for 
credits listed above constitute elements of the sec¬ 
ondary drainage system. The secondary system is 
designed to drain a limited area with benefits limited 
to the owners of the particulate property or owners 
of adjacent properties. As such, secondary elements 
of the system are not eligible for 1005 credit. 


H. If the DSM recommends the user’s rate be re¬ 
duced, or reduction is ordered by the Director, 
Board of court of law, user shall be credited accord¬ 
ingly for any overpayment made from the date of the 
Petition. However, for all Petitions submitted by July 
31, 1995, the reduoed rate shall be applied retroac- 
tlvsfv to the first (1st) billing of sendee charges un¬ 
der 'this Ordinance. Said credit shall apply both to 
metered usage and the stormwater sendee charge, 
until any overpayment has been fully adjusted. 

I. Dispute or appeal of an ERU determination or 
stormwater service rate shall not be a valid reason 
for non-payment of the originally assessed stormwa¬ 
ter service charge by the user. 


Further, there are administrative costs involved with 
operation of the DSM which must be shared by all 
users, including costs incurred to meet quality-based 
permit requirements which provide community-wide 
benefits, and thus cannot be credited. Discounts and 
credits shall be cumulative; however, in no case shall 
the total amount of discounts and credits equal 
100 % of the user’s gross stormwater service fee. 


J. The right to appeal a rate claseittcation under the 
interim stormwater rate schedule pursuant to 
Amended Ordinances G-25-91 and G-32-93 shall 
expire on June 30,1995. 


SECTION 53.09 DI8COUNT AND CREDITS POLI¬ 
CIES AND PROCEDURE. 


This section establishes a discount for land and 
buildings used for various purpoees when exempt 
from properly taxation under I.C. 6-1.1-10-1, 
6-1.1-10-46-1.1-10-4,6-1.1-10-5, and 6-1.1-10-16. 


the stormwater system of the City, such charge (Stall 
be based upon tne quantity of impervious area situ- 
atec j thereon 

C. All properties having impervious area within the 
City of Fort Wayne wilfbe assigned and Equivalent 
Residential Unit (ERU), or a multiple thereof, with all 
properties having impervious area assigned at least 
one (1) ERU. 


This section also discusses some of the most com¬ 
mon credit considerations and requirements but is 
not intended to be the exclusive authority. The 
Board, through the Rules and Regulations of the 
DSM shall more fully and completely establish the 
Credit Polfctee and Procedures for stormwater man- 


12. FEDERAL, STATE, CITY AND COUNTY ROAD¬ 
WAYS, PUBLlCLY-OWNED AIRPORT MOVEMENT 
AREAS - Publicly owned streets and roads and high¬ 
ways shall be given 100% credit In reliance on gov¬ 
ernmental guidance documents which classify them 
as In integral part of the stormwater conveyance sys¬ 
tem. Publicly-owned airport movement areas includ¬ 
ing runways, taxiways, ramps and other areas of an 
airport which are used for taxiing or hover taxiing, air 
taxiing, takeoff, and landing or aircraft when con¬ 
structed and maintained similarly to public road¬ 
ways, shall also qualify for this credit. The surface 
water control systems Incorporated In the design of 
roadways and airport movement are areas engi¬ 
neered to convey all design runoff without street 
flooding, etc. associated with frequent, small runoff 
events up to about 5 or 10 year recurrence intervals, 
and as such, constitute elements of the primary 
drainage system. Primary elements of the drainage 
system yield community-wide benefits and are In¬ 
stalled to service the general public's Interests, con¬ 
veying runoff from large areas encompassing whole 
watersheds In some cases. 


C. PROCEDURE 


A. DISCOUNTS 


(1). Residential Properties; A monthly flat-rate 
charge for stormwater service rendered to residential 
properties shall be charged to each account within 
th City limits according to the service address. All 
residential properties are hereby assigned one (1) 
ERU. This flat rate shall apply to all residential prop¬ 
erties as defined herein. 


The following categories of property exempt from 
property taxation shall be entitled to a 15 % discount 
off of the gross ERUs assigned for any such land or 
building under Section 53.06, where the statutory 
exemption has been granted and can be confirmed 
through the records of the Allen County Auditor's 
Office, upon proper application for said discount: 


NPDES PERMIT: Permit issued to the City pursuant 
to Section 402 of the Clean Water Act. 


PEAK DISCHARGE: The peak discharge, sometimes 
called peak flow, is the maximum rate of flow of wa¬ 
ter passing a given point during or after rainfall 
event. 


(2). Non-residential Properties: Non-residential 
properties will be assigned an ERU multiple based 
upon the properties' individually measured impervi¬ 
ous are (in square feet) divided by 2500 square leet 
(one ERU). This division will be calculated to the 
first decimal place. 


PRIVATE STORMWATER 

FACILITIES: Various stormwater and drainage works 
not under the control or ownership of the City, Coun¬ 
ty, State and/or federal government which may in¬ 
clude inlets, conduits, pipes, pumping stations, man¬ 
holes, structures, channels, outlets, retention or de¬ 
tention basins, other structural components and 
equipment designed to transport, move or regulate 
stormwater. 


PUBLIC STORMWATER 

FACILITIES: The various stormwater and drainage 
works under the control and/or ownership of tne 
City, County, State or federal government wnlch may 
include inlets, conduits, pipes, pumping stations, 
manholes, structures, channels, outlets, retention or 
detention basins, other structural components and 
equipment designed to transport, move or regulate 
stormwater. 

RESIDENTIAL PROPERTY: For the purpose of this 
ordinance, Residential Property refers to a lot or par¬ 
cel of real estate on which a building or mobile home 
is situated which building contains a group of rooms 
forming a single inhabitable dwelling unit with facili¬ 
ties which are used or are intended to be used pri¬ 
marily for living, sleeping, cooking and eating. This 
definition also includes alot containing one individual 
building containing four (4) or fewer separate pr 
contiguous single-family dwelling units. Each and ev¬ 
er^ residential property shall be assigned one (1) 


(3). Only whole ERUs shall be used. All rounding 
necessary to reach the appropriate whole ERU shall 
be done according to mathematical convention 
(0-0.4 rounded down to nearest whole ERU; 0.5-.09 
rounded up to the nearest whole ERU). 

D. There shall be no exceptions or exemptions from 
the assignment of gross stormwaterERU's. 

SECTION 53.07 BILLINGS AND TERMS OF PAY¬ 
MENT. 

(A) . BILLINGS. 

All stormwater service bills shall be rendered on a 
monthly basis, along with the user's charges for oth¬ 
er City Utility services. 

(B) . TERMS OF PAYMENT. The stormwater service 
charges prescribed in Section 53.06 shall be due on 
the payment date set out on the bill. It shall be a vio¬ 
lation of the Chapter to fall to pay a stormwater ser¬ 
vice bill when due. All bills for stormwater services 
not paid on or before the due date, which due date 
shall be approximately 15 days after the bill is ren¬ 
dered, shall be subject to a collection deferred pay¬ 
ment charge of 10% on outstanding balance. 


1. I.C. 8-1.1-10-1. Property of the United States and 
its agencies and instrumentalities. 

2. I.C. 6-1.1-10-2. Property owned by the State of 
Indiana, and any agency thereof or the Indiana Bu¬ 
reau of Motor Vehicles Commission. 

3. I.C. 6-1-10-4. Property owned by a Political subdi¬ 
vision of the State of Indiana. 

4. I.C. 6-1.1-10-5. Property owned by the City of 
Fort Wayne which is used to provide a municipal ser¬ 
vice. 

5. I.C. 6-1.1-10-16. Property owned, occupied, and 
used for educational, literary, scientific, religious or 
charitable purposes. 


1. TIMING OF APPLICATIONS/DETERMINATIONS 
- Application for credits shall be made on forms pro¬ 
vided by City Utilities and accompanied by the ap¬ 
propriate application fee. The fee shall be $25.00 for 
residential users and $100.00 for all others. It is the 
intent of the City that all applications will be reviewed 
and credits and discounts determined within thirty 
(30) days after submittal of a complete and correct 
application package. The credit will be effective on 
the 1st billing cycle for that property following com¬ 
pletion of construction, or the date of the applica¬ 
tion. However, for all applications submitted by July 
31, 1995, the credit or discount will be applied retro¬ 
actively to the first billing or service charges under 
this Ordinance. 


B. CREDIT AVAILABILITY 


C) PAYMENT PRIORITY. 


Stormwater service charges shall take priority over 
all other changes for City Utility services. Partial pay¬ 
ments shall first be applied to satisfy the garbage 
user fee under Chapter 50 of the Code and second¬ 
ly, to these charges. 


(D). COLLECTION. 


1. Credit will be available to all properties for various 
forms and levels of abatement. 

2. MAINTENANCE REQUIREMENTS- Credit will only 
be allowed for properties where structural controls 
are maintained in fully functional condition and ac¬ 
cording to maintenance criteria and design stan¬ 
dards issued by the DSM. 

3. EXISTING STRUCTURE CREDITS- Credit will be 
allowed for previously constructed abatement fea¬ 
tures or stormwater controls. The amount of credit 
granted will be determined by the methods of design 
as outlined within the Rules and Regulations of the 
DSM. 

4. PROPERTY LOCATION- Credit will be granted on 
the basis of location of a given property in relation to 
a major waterway of the United States, if it directly 
discharges its stormwater to that waterway in con¬ 
formance with all maintenance criteria and design 
standards as applicable. The waterways covered by 
this section shall include the St. Mary's River, the St. 
Joseph River, the Maumee River, the maior tributar¬ 
ies of these thrue (3) rivers and other ditches and 
drains specified in the Rules and Regulations of the 
DSM, and any legal public drains under the control 


SECTION 53.10 STORMWATER FUND. 


All revenues earned and fees collected for stormwa¬ 
ter service, including but not limited to, drainage ser¬ 
vice charges, permit and inspection fees, direct 
charges and interest earnings on any unused funds 
shall be deposited in an account entitled "City of 
Fort Wayne Stormwater Account." Disbursements 
from this account will be authorized by the Board 
and, as required by law, the Common Council. Such 
disbursements will be used exclusively for the opera¬ 
tion, maintenance and improvement of the City's 
stormwater system. Funds from this account shall 
not revert to any other City Utilities or Civil City fund 
and may not be transferred for any other purpose, 
including to avoid a default on bonds or any City Util¬ 
ities fund or the City. 


Delinquent stormwater service charges may be col¬ 
lected in a civil action along with other delinquent 
City Utility charges, reasonable attorney fees and 
court costs. 


by Allen County 

5, VOLUNTARY CONTROLS- For new develop¬ 


ments, credit win be granted where the City requires 
abatement features or stormwater controls to be 
constructed and/or maintained, and all City stan¬ 
dards and orlteria are met. Other voluntary controls 


SECTION 53.11 LIEN ON PREMISES. 

Each stormwater service charge rendered under or 
pursuant to this chapter is hereby made a lien upon 
the corresponding lot, parcel or land, building or 
premises which contributes directly or indirectly to 
the stormwater system of the City, and, If the same is 
not paid within ninety days after it shall be due and 
payable, it shall be certified to the Auditor of Allen 
Countv: who shall place the same on the tax dupli¬ 


cate ol 
lowed t 
lected. 


SECTIO 

MENT. 


may be granted for other control devices on a case- 
by-case basis providing sufficient technical justlfica- 


7. OVERSIZING - Oversized private stormwater facili¬ 
ties or improvements exceeding standard abatement 
design criteria and intended to serve an area larger 
than the immediate project site or designed to han¬ 
dle a larger than specified storm event as required 
by the DSM shall be considered for additional credit. 
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2. APPEALS - Appeals of credit or discount determi¬ 
nations shall be handled consistent with the proce¬ 
dures set out above for reconsideration of ERU Peti¬ 
tions. Appeals of credit or discount decisions will be 
made initially to the Director, or his designee. Should 
satisfaction not be achieved, an appeal may be 
lodged with the Board. 


AYES: 

GiaQuin 

NAYES: 

Talarico 

ABSTAI 

ABSENT 

Bradbur 

DATED: 


3. Application for credit or discount, or appeal of de¬ 
termination thereon shall not constitute a valid rea¬ 
son for non-payment of the originally assessed 
stormwater service charge by the user. 


Passed 
City of 
No. G-0' 


ATTES1 
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Appro: 
ary, 199 


I, The C 
hereby < 
true and 
04-95, | 
day of J 
duly sigr 
day of J 
duly sigi 
day of 
on recor 
WITNES 
of Fort 
1995. 


1-18 










iECTION 53.08 APPEALS OF ERU DETERMINA- 

IUN 


tat i 


.- II, In the opinion of any user, the ERU multiple as- 
tgned to his property is inaccurate, in light of the 
mount of imperious area of said property, the user 
hall have the right to contest the ERUdetermination 
nd thus the rate assessed in the following manner. 

Uwr shall obtain and complete a Petition to Ap- 
-al Stormwater Rate form (Petition) which shall be 
_Jtumed to the DSM with verifiable documentation 
jpporting user s claim. 

. The DSM shall investigate user's claim and, upon 
■•view thereof, shall render a written determination 
either the original ERU determination and as- 
—ea rate should be affirmed or the user’s rate 
ould be adjusted according to the Petition. 

If user's Petition is denied, said opinion shall be 
J? “5? ft owtlfl«<J mall, return receipt re¬ 
flated. User shall then have seven (7) days from 
ite of receipt Jo request a reconsideration by the 
rector. Any additional facts concerning the dispute 
all be reduced to writing and submitted, along with 
copy of the original Petition and supporting docu- 
ents, to the Director. The DSM shall submit a writ- 
report of the determination in the case, along 
i any documents used in denying the user's 


aim. 


Thereafter, the Director, or his designee, shall re- 
>w all documentation and conduct, as necessary in 
opinion, an informal hearing to determine and re- 
ve the dispute based on the documentation sub- 
**• dny oral testimony. A written opinion 
ill be rendered within thirty (30) days after the 

■ J i f - na - S u eof ’i^ l P lad ' °P n l°n of the B- 

•JOfor his designee shall constitute the final DSM 
termination, and may be challenged by the user 
,0 , lh * Bo * rd lor formal consld- 
JJon within fifteen (15) days of the Director's 
inton. 

The Board shall conduct a hearing and issue a de- 
minatlon which shall be binding on the City Utili- 
>■ The hearing shall be electronically recorded and 
ranacript of the hearing provided upon request at 
:oet P« Pap« as determined by theCityUtillties 
counting Department and amended from time to 


ermination 


"7 ~ wow wian oieuneu Uwvvtu- 

y for any overpayment: made from the date of the 
itj on.^ How ever. for a!l P etitions submitted by July 


,X-V r.tiHwKi euurniueu oy July 

1995, the reduced rate shall be applied retroac- 
.V to the first (1st) billing of service charges un- 
this Ordinance. Said credit shall apply both to 
tered usage and the stormwater service charge, 
—Many overpayment has been fully adjusted. 

Maputo or appeal of an ERU determination or 
rmwater service rate shall not be a valid reason 
non-payment of the originally assessed stormwa- 
servioe charge by the user. 


. ■ rate schedule pursuant to 

ended Ordinances G-26-91 and G-32-93 shall 
ire on June 30,1995. 


ano 0,60,78 pou - 


_ section establishes a discount for land and 
dings used for various purposes when exempt 
Property taxation under I.C. 6-1.1-10-1, 
1-10-2,6-1.1-10-4,6-1.1-10-5, and 6-1.1-10-16. 



ISCOUNTS 


or upgrades of existing systems through retrofitting 

will be granted credits on a case-by-case bases con¬ 
sidering the impact of the controls on the City’s 
stormwater system, as determjned by the DSM. 

6. DETENTION/RETENTION - Credit will be granted 
for qualifying detention basins and wet ponds. Credit 
may be granted for other control devices on a case- 
by-case basis providing sufficient technical justifica¬ 
tion is available to make such determinations. 


j / / 




Sill? 1 L®?!? °ounty with the interest and penalties ai- 
lected ^ aW *° ^ co ** ecte ^ as °fher taxes are col- 


SECTION 53.12 VIOLATIONS AND ENFORCE- 


7. OVERSIZING - Oversized private stormwater facili¬ 
ties or improvements exceeding standard abatement 
design criteria and intended to serve an area larger 
than the immediate project site or designed to han- 
ol® a larger than specified storm event as required 
by the DSM shall be considered for additional credit. 


^ a A ur V.°. pay a , s'pmwatef user fee when due 
to enfnmllrt hw a .h2 a n on ?' this = h aP'er, which shall 
itorwJ 6 * 3 ftjtl 9 Direc,or and such deputies as 
the Director .with the approval of the Board.may ap¬ 
point for such purposes. ' ^ 


J ." ■ - k u 'Kuooo, 

. In order to protect the integrity of the Fort Wavne 
Sf t0 )hlL W oL er V" 1 "?' '* is determined to be a violation 


L^ Dt i! S I? AL „ NPD , ES PERMIT CREDITS - No 
credit shall be allowed for Industries in compliance 
with federal laws and regulations regarding industrial 
stormwater discharge permits at this time. 


REDUCTION - No credit will be al¬ 
low 0 ? for voluntary efforts to reduce the amount of 
pollutants in a user’s stormwater runoff or for im¬ 
provements to the quality of a user’s stormwater dis¬ 
charge at this time. 


10. REGIONAL BASINS - Credit will not be granted 
to properties draining into ponds or basins main¬ 
tained or owned by the City. Credit will be consid¬ 
ered for privately owned and maintained regional 
controls and will be apportioned among owners on a 
prearranged basis. 




ih determination in’ ato<xtte^ l ^th d |nd!a ^ nTlaw. 0, 


the DSM recommends the user's rate be re- 
-d, or reduction Is ordered by the Director, 
rd of court of law, user shall be credited accord- 


.V.'^ E J3S, E ^.T,.PJ§£ 0UNT EP CREDITS FOR PRI¬ 
MES; ®tpjMWATER FACILITIES - Discounts and 
Credits shall be computed on an ERU basis. A maxi¬ 
mum credit ot less than 100% of the gross ERUs 
originally assigned can be granted for the construc¬ 
tion and maintenance of private stormwater facilities 
considering the potential of each to reduce peak 
and/or volume stormwater flow and direct discharge 
capabilities. Private stormwater facilities eligible tor 
credits listed above constitute elements of the sec¬ 
ondary drainage system. The secondary system is 
designed to drain a limited area with benefits limited 
to the owners of the particulate property or owners 
of adjacent properties. As such, secondary elements 
of the system are not eligible for 1005 credit. 


of this chapter to perm,l allow or engage in tto 

water'imo^tho^ih? 1 of ma,er ! als 0,her than atorm- 
syetem" 0 * he C y 8 rnuni0| P al separate stormwater 

C. It shall to a violation of this Chapter to permit, al¬ 
low or engage in the discharge of domestic sewage 
or industrial waste into any waterway of the United 
States including, but not limited to, the St. Mary's 
River, the St. Joseph River, the Maumee River, any 
of their tributaries or streams, or any streets, storm 
sewers or drains, ditches or drainage ways leading to 
any such waterway of the United States. 

D. IT SHALL BE A VIOLATION of this chapter to 
store poliuting substances, as Identified by USEPA 
OR IDEM, in a manner which violates any federal, 
state or local statute, ordinance or regulation relating 
to the protection of the public health, safety and wel¬ 
fare or environment, which such storage is shown to 
have th potential of allowing discharge to any water¬ 
way of the United States including, but not limited to, 
the St. Mary's River, the St. Joseph River, the Mau¬ 
mee River, any of their tributaries or streams, or any 
streets, storm sewers or drains, ditches or 
drainageways leading to any such waterway of the 

E. Whenever said Director or any such deputy shall 
deem it appropriate to charge any person with viola¬ 
tion (s) of this Chapter, he snail issue to such person 
a Notice of Violation and/or summons, which shall 
34 i’-32 : T 8ed aocordin0 ,0 the Provisions of I.C. 


SECTION 53.13 PENALTY. 


Further, there are administrative costs involved with 
operation of the DSM which must be shared by all 
users, including costs incurred to meet quality-based 
permit requirements which provide community-wide 
benefits, and thus cannot be credited. Discounts and 
credits shall be cumulative; however, in no case shall 
the total amount of discounts and credits equal 
100 % of the user's gross stormwater service fee. 


A- Any non-residentlal user charged under Section 
53.12 (A) above and found to be in violation shall be 
subject to a fine of up to $2500.00 per day and shall 
be held responsible tor the amount of the outstand¬ 
ing bill, in lieu of a collection action and assessment 
of collection or deferred payment charges set out in 
Sect on 53.07 (B) and (C) or lien procedures under 
Section 53.11. 


12. FEDERAL. STATE. CITY AND COUNTY ROAD¬ 
WAYS, PUBLlCLY-OVifNED AIRPORT MOVEMENT 
AREAS - Publicly owned streets and roads and high- 

Ufflue oho 11 ho niuan 1 flfl 0 / »rnv4lt In .ell.... .... 


IB-Any user found in violation of Section 53.12 (B) 
shall to subject to a fine of up to $2,500.00 per day. 

In Pnnitlmn oalrf mmm m«u ^jgg 1-I-■ -J___ILI 


snail d© suDject to a fine of up to $2,500.00 per day. 
In addition, said user may also be held responsible 
for any costs incurred by the City in rectifying a situ¬ 
ation of pollution to the waterways of the United 


right to appeal a rate classification under the 
stormwater r“ 


ways^hal'l toS'ven"ioo%"credirin 1 retance'to'gov- 

toe stormwater system!* 


.........uuuuniBmo ninv/il WldOOliy II toil I 

as In integral part of the stormwater conveyance sys- 
tern. Publicly-owned airport movement areas includ- 

inn ninwflvft iflylufflue romne and nthar arana .4 A. 


ing runways' taxiways, ramps and other*areas of'lan E®ch day that such violation (s) or noncompli- 
airport which are used for taxiing or hover taxiing, air . 5 8 . 11 constitute a separate offense. 
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section also discusses some of the most corn- 
credit considerations and requirements but is 
Wended to be the exclusive authority. The 

•n (KrAailhk tha D>.laa aad -l 
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taxi,to,tokto«; and'land'ingor Aircraft when"co°n- ^jidgn^ by ,he Shal ' be deemed a 
structed and maintained similarly to public road- J ua 9 ma ni. 
ways, shall also qualify for this credit. The surface 

water control systems incorporated In the design of __ 

roadways and airport movement are areas engi- SECTION 53.14 SEVERABILITY, 
neered to convey all design runoff without street 
flooding, etc. associated with frequent, small runoff 
events up to about 5 or 10 year recurrence intervals, 
and as such, constitute elements of the primary 
drainage system. Primary elements of the drainage 
system yield community-wide benefits and are in¬ 
stalled to service the general public's interests, con¬ 
veying runoff from large areas encompassing whole 
watersheds In some cases. 


A. The invalidity of any section, sentence, clause, 
paragraph, part or provision of this Ordinance shall 
not affect the validity of any other section, sentence, 
clause, paragraph, part or provision of this Ordi¬ 
nance which can be given meaning without such in¬ 
valid part or parts. 


C. PROCEDURE 


following categories of property exempt from 
erty taxation shall be entitled to a 15% discount 


Arty-— w, wv wLurau ,v> a ,v n unvguiu 

;! the gross ERUs assigned for any such land or 
ling under Section 53.06. where the statutory 
notion has been granted and can be confirmed 
-h the records of the Allen County Auditor's 
upon proper application for said discount: 


!. 6-1.1-10-1. Property of the United States and 
(encies and instrumentalities. 

6-1.1-10-2. Property owned by the State of 
i, and any agency thereof or the Indiana Bu- 
of Motor Vehicles Commission. 

' Sri-’t 4 - Property owned by a Political subdi- 
of the State of Indiana. 

6-1.1-10-5. Property owned by the City of 
Wayne which is used to provide a municipal ser- 


1. TIMING OF APPLICATIONS/DETERMINATIONS 
- Appiteatlon for credits shall be made on forms pro¬ 
vided by City Utilities and accompanied by the ap¬ 
propriate application fee. The fee shall be $25.00 for 
residential users and $100.00 for all others. It Is the 
intent of the City that all applications will be reviewed 
^25. credits and discounts determined within thirty 
(30) days after submittal of a complete and correct 
application package. The credit will be effective on 
the 1st billing cycle for that property following com¬ 
pletion of construction, or the date of the applica- 
hon. However, for all applications submitted by July 
31, 1995, the credit or discount will be applied retro¬ 
actively to the first billing or service charges under 
this Ordinance. 


B. All Ordinances or parts of Ordinances and sec¬ 
tions of the Municipal Code of the City of Fort Wayne 
in conflict herewith are hereby repealed. 


SECTION 2. That this Ordinance shall be in full force 
and effect beginning sixty (60) days after passage 
and any and all necessary approval by the Mayor 
and publication thereof. 


Samuel J. Talarico 
Council Member 


Read the third time in full and on motion by Talarico. 
and duly adopted, placed on its passage. PASSED 
by the following vote: 


'■ 6-1.1-10-16. Property owned, occupied, and 
tor educational, literary, scientific, religious or 
table purposes. 


2. APPEALS - Appeals of credit or discount determi¬ 
nations shall be handled consistent with the proce¬ 
dures set out above for reconsideration of ERU Peti¬ 
tions. Appeals of credit or discount decisions will be 
made initially to the Director, or his designee. Should 
satisfaction not be achieved, an appeal may be 
lodged with the Board. 


AYES: Six 

GiaQuinta, Henry, Long, Lunsey, Ravine, Schmidt 

NAYES: One 

Talarico 

ABSTAINED: Nonce 
ABSENT: Two 
Bradbury, Edmonds 
DATED: 1-10-95 

Sandra E. Kennedy 
City Clerk 


IEDIT AVAILABILITY 


-..will be available to all properties for various 
and levels of abatement. 

JNTENANCE REQUIREMENTS- Credit will only 
lowed for properties where structural controls 
laintained in tolly functional condition and ac- 
ig to maintenance criteria and design stan- 
i issued by the DSM. 

.ISTING STRUCTURE CREDITS- Credit will be 
sd for previously constructed abatement fea- 
or stormwater controls. The amount of credit 
sd will be determined by the methods of design 
timed within the Rules and Regulations of the 


3. Application for credit or discount, or appeal of de¬ 
termination thereon shall not constitute a valid rea¬ 
son for non-payment of the originally assessed 
stormwater service charge by the user. 


Passed and adopted by the Common Council of the 
City of Fort Wayne, Indiana as General Ordinance 
No. G-04-95 on the 10th day of January, 1995. 


SECTION 53.10 STORMWATER FUND. 


ATTEST: 

Sandra E. Kennedy 
City Clerk 


Donald J. Schmidt 
Presiding Officer 


OPERTY LOCATION- Credit will be granted on 
isis of location of a given properly In relation to 
or waterway of theTJnited States, if it directly 
jrges its stormwater to that waterway in con- 
nce with all maintenance criteria and design 
“■ds as applicable. The waterways covered oy 
ition shall include the St. Mary’s River, the St. 
River, the Maumee River, the maior tributar- 
these three 13) rivers and other ditches and 
specified in the Rules and Regulations of the 
and any legal public drains under the control 
Hi Counfy 

LUNTARY CONTROLS- For new develop- 
_ credit wilt be granted where the City requires 
nant features or stormwater controls to be 
kited and/or maintained, and all City stan- 
tnd criteria are met. Other voluntary controls 


All revenues earned and fees collected for stormwa¬ 
ter service, including but not limited to, drainage ser¬ 
vice charges, permit and inspection fees, direct 
charges and interest earnings on any unused fund 3 
shall be deposited in an account entitled "City of 
Fort Wayne Stormwater Account." Disbursements 
from this account will be authorized by the Board 
and, as required by law, the Common Council. Such 
disbursements will be used exclusively for the opera¬ 
tion, maintenance and improvement of the City's 
stormwater system. Funds from this account shall 
not revert to any other City Utilities or Civil City fund 
and may not be transferred for any other purpose, 
including to avoid a default on bonds or any City Util¬ 
ities fund or the City. 


Presented by me to the Mayor of the City of Fort 
Wayne, Indiana, on the 11th day of January, 1995, 
at the hour of 11:30 o'clock A.M., E.S.T. 

Sandra E. Kennedy 
City Clerk 


Approved and signed by me this 13th day of Janu¬ 
ary, 1995, at the hour of 2:00 o’clock A.M., E.S.T. 

Paul Helmke 
Mayor 


SECTION 53.11 LIEN ON PREMISES. 


Each stormwater service charge rendered under or 
pursuant to this chapter is hereby made a lien upon 
the corresponding lot, parcel of land, building or 
premises which contributes directly or indirectly to 
the stormwater system of the City, and, if the same is 
not paid within ninety days after It shall be due and 
payable, It shall be certified to the Auditor of Allen 
Countv: who shall olace the same on the tax dupli- 


I, The Clerk of the City of Fort Wayne, Indiana do 
hereby certify that the above and foregoing is a toll, 
true and compete copy of General Ordinance No. G- 
04-95, passed by the Common Council on the 10th 
day of January, 1995, and that said Ordinance was 
duly signed and approved by the Mayor on the 13th 
day of January, 1995, and that said Ordinance was 
duly signed and approved by the Mayor on the 13th 
day of January, 1995, and now remains on file and 
on record in my office. 


WITNESS my hand, and the official seal of the City 
Fort Wayne, Indiana, this 13th day of January, 
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SANDRA E. KENNEDY 
CITY CLERK 
#724C 







Form Prescribed by State Board of Accounts 


FW GONMON COUNCIL _ 

(Governmental Unit) 


ALLEN 


County, Indiana 


General Form No. 99P (Revised 1987) 

The News-Sentinel Dr 

P.O. Box 100 
Fort Wayne, IN 


PUBLISHER’S CLAIM 


LINE COUNT 

Display Matter (Must not exceed two actual lines, neither of which shall total 
more than four solid lines of type in which the body of the advertisement is set) 
— number of equivalent lines 

Head — number of lines 


Body — number of lines 


Tail -- number of lines 


Total number of lines in notice 


COMPUTATION OF CHARGES 

lines, ^ columns wide equals__equivalent lines 

at - 49;> cents per line 

Additional charge for notices containing rule or tabular work 
(50 percent of above amount) 

Charge for extra proofs of publication ($1.00 for each proof in excess of two) 
TOTAL AMOUNT OF CLAIM 

DATA FOR COMPUTING COST 

Width of single column ems 

Number of insertions 2 _ 

Size of type_§_point 


$ 419.76 


1.00 


| 420. 76 


Pursuant to the provisions and penalties of Chapter 155, Acts 1953, 


I hereby certify that the foregoing account is just and correct, that the amount 
claimed is legally due, after allowing all just credits, and that no part of the 
same has been paid. \\ c\ II 

0 . J VM 




V>| 


Date: 


JAN 25 


19 


95 


Title: 


Clerk 


PUBLISHER’S AFFIDAVIT 

State of Indiana) 

) ss: 

Allen County ) 


ATTACH COPY 
OF ADVERTISEMENT 
HERE 


Personally appeared before me, a notary public in and for said county and state, the 

undersigned_who, being duly sworn, says that he/ 

she is Clerk _ 0 f the The News-Sentinel _newspaper of general 

circulation printed and published in the English language in the (city) (town) of 

Fort Wayne, IN ir) sta t e ar)C l county aforesaid, and that the printed matter 

attached hereto is a true copy, which was duly published in said paper for 
2 

_time_ , the dates of publication being as follows: 


1-18-25-1995 



j&Sual iL 




Subscribed and sworn to before 


JAN 


My commission expires: 













































Form Prescribed by State Board of Accounts 

FW COMMON COUNCIL _ 

(Governmental Unit) 

_County, Indiana 


General Form No. 99P (Revised 1987) 

The News-Sentinel Dr 

P.O. Box 100 
Fort Wayne, IN 


PUBLISHER’S CLAIM 


LINE COUNT 

Display Matter (Must not exceed two actual lines, neither of which shall total 
more than four solid lines of type in which the body of the advertisement is set) 
number of equivalent lines 

Head — number of lines 
Body — number of lines 
Tail -- number of lines 
Total number of lines in notice 


COMPUTATION OF CHARGES 

* ‘ lines,_ 1 columns wide equals_Ai_ equivalent lines 

at_l — _cents per line $— 1 ' ‘' " 

Additional charge for notices containing rule or tabular work • 

(50 percent of above amount) - 

Charge for extra proofs of publication ($1.00 for each proof in excess of two) -LM 

TOTAL AMOUNT OF CLAIM $ '■ ‘ 

DATA FOR COMPUTING COST 

1 O K 

Width of single column ems 

Number of insertions ' _ 

Size of type_§_point 


Pursuant to the provisions and penalties of Chapter 155, Acts 1953, 


I hereby certify that the foregoing account is just and correct, that the amount 
claimed is legally due, after allowing all just credits, and that no part of the 
same has been paid. r 

T' V V. i t- 




Date: 


AUG 


., 19 


94 


Title: 


r 

Clerk 


PUBLISHER’S AFFIDAVIT 


NOTICE OF PUBLIC HEARING 
FORT WAYNE COMMON COUNCIL 
(BILL NO. G-94-07-21) 


State of Indiana) 


) ss: 


,tice is herebyjiven“ha?thtFort Wayne Common Glen County ) 

juncil of the City ol Fart Wayne wi | l conduct^ 
iblic hearing on Tuesda£^^usM6,J994^BK)^ 

12” QtvlcountTBuMinaOne Main street, Fort personally appeared before me, a notary public in and for said county and state, the 

i, Indiana, more particularly as described as 

ndersigned_who, being duly sworn, says that he/ 

Clerk _of the The News-Sentinel _newspaper of general 


28, Cit 
/ayne, 

5ll0WS: BILL NO. G-94-07-21 

in ordinance amendingChamerSa.Storrinwalsr 

iervice" of the City of Fort Wayne Code ot orai- 
“isordinance establishes a permanent rate struc- 

uJI for stormwater services, which wcwld replace 

he interim rate schedule in effect ance 1991^1 res 
dential property owners shall pay $1.94 per montn 

SSy^SlpSS muffipMl* 
nenth. per ERU. - the new permanent rate would go 

WI°interested n person8 are Invited to appear and be 

^ fortwayni^w^u^ 

. . , ^XeeMio 


te is 


rculation printed and published in the English language in the (city) (town) of 
Fort Wayne, IN j n s ^ a ^ e anc j county aforesaid, and that the printed matter 
true copy, which was duly published in said paper for 
_ , the dates of publication being as follows: 


tached 

1 


hereto is a 
. time_ 


8 / 3/94 




U 




Subscribed and sworn to before me 


MCYT a l y jji i itei 

My commission expires: - ALLEN COUNTY 



MY COMMISSION EXP JUNE 14,1997 










































Form Prescribed by State Board of Accounts 

_ FW COMMON COUNCIL _ 

(Governmental Unit) 

_ ALLEN _County, Indiana 


General Form No. 99P (Revised 1987) 

The Journal-Gazette Dr 

P.O. Box 100 
Fort Wayne, IN 


PUBLISHER’S CLAIM 


LINE COUNT 

Display Matter (Must not exceed two actual lines, neither of which shall total 
more than four solid lines of type in which the body of the advertisement is set) 
-- number of equivalent lines 

Head — number of lines 
Body — number of lines 
Tail — number of lines 
Total number of lines in notice 


COMPUTATION OF CHARGES 


31 lines, 1 _columns wide equals-3J-equivalent lines 


at cents per line 

Additional charge for notices containing rule or tabular work 
(50 percent of above amount) 

Charge for extra proofs of publication ($1.00 for each proof in excess of two) 
TOTAL AMOUNT OF CLAIM 


$ i n.23 


1 .00 


11.23 


DATA FOR COMPUTING COST 

12 c 

Width of single column-!— ems 

Number of insertions-1- 


Size of type_§_point 


Pursuant to the provisions and penalties of Chapter 155, Acts 1953, 

I hereby certify that the foregoing account is just and correct, that the amount 
claimed is legally due, after allowing all just credits, and that no part of tha 
same has been paid. - . t\ - J\ U \ „ 


Date: _ AUG 5_ 


., 19 - 94 - 


Title: 


PUBLISHER’S AFFIDAVIT 


Clerk 


State of Indiana) 


Allen County ) 


notice of public heahinu 

fort WAYNE COMMON COUNCIL 

ht!''*" ir^ a >he 9 ConvrSi a ^'ou^^ S Co^fer«ic^ Room 

oltows bill no. G-94-07-21 

^^e"' a oT?he a aty d oTF^^lyne 3 cod^oT w Ord, undersigned 


) ss: 


Personally appeared before me, a notary public in and for said county and state, the 


.INI TF I RQHYANS 


rHSS&S 

An°inte?est«i n persons'a?e invited to appear and be 


heard. 


8-5 


FORT wayn| common council 

CITY CLERK 
#663910 


Clerk 


_ of the 


who, being duly sworn, says that he/ 
The Journal-Gazette newspaper of general 


irculation printed and published in the English language in the (city) (town) of 
Fort Wayne, IN in state an d county aforesaid, and that the printed matter 


ittached hereto is a true copy, which was duly published in said paper for 
j_ time_ , the dates of publication being as follows: 


8 / 5/94 




-JU=- 


Subscribed and sworn to before,] 

|P 


My commission expires: 



‘ _ 

NOTARY PUBLIC STATE Of INDIANA 
- ALL E NVODN T Y 

MY COMMISSION EXP )UNE 14,1997 





























































